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In the District Court of the United States 
Southern District of California 


Central Division 
No. 4591-O0’C 


In the Matter of the Application of 
JOHN DELANEY 
For a Writ of Habeas Corpus. 


PETITION FOR A WRIT OF HABEAS COREUS 


To the Honorable District Court of the United States. 
This petition respectfully recites: 


I; 
That John Delaney, is detained, confined and restrained 
of his liberty by the Department of Justice, Immigration 
and Naturalization Service, at Terminal Island, Los An- 


geles, California. 


PL 
That said detention, confinement and restraint are 
illegal and consist of the following: That petitioner here- 
in is a citizen of the United States of America, born on 
or about the 14th day of November, 1898 at Brooklyn 
New York, N. Y. 


Els 
Your petitioners father was Michael Delaney and his 
mother Bridget Whalen, who were married at Philadel- 
phia, Penn. United States of America, on October 22, 


1896 and were issued marriage certificate Number 
88343. [2] 
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IV. 


Your petitioner is informed that his mother died at 
Brooklyn, N. Y. shortly after the birth of your petitioner 


herein. 


V. 

That on the 6th day of March, 1944, petitioner was 
commissioned a Lt. in the United States, Navy, Maritime 
Service and issued certificate Number 4433-00243 and 
on the 6th day of June, 1944, petitioner departed from 
fitcmimited States aboand thew. >. 5S. Schenectady, for 
overseas duty, that he served aboard ship in Pacific 
Combat waters, delivering supplies and _ transporting 
troops continuously and away from the Continental 
United States, from said 6th day of June, 1944 until the 
return of said ship to the Port of San Pedro on the .20th 
day of May, 1945 and entered the United States at said 


Port on said date. 


VI. 
On the 21st day of May, 1945, your affiant was taken 
into custody by the Immigration and Naturalization 
Service and has been continuously detained in custody 


since said time. 


VI. 


That your affiant is informed, believes and therefore 
alleges: That said Immigration and Naturalization 
Service has detained him and confined him of his liberty 
for the reason and in the belief that petitioner herein is 
an alien of the United States and of Irish citizenship 
and Nationality. 
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Your petitioner further alleges that he registered in 
1941 as an American citizen under the Selective Service, 
Proclamation of the President of the United States and 
is a member of the Long Beach Board, registered as an 


American citizen. 


IX. 


Petitioner further alleges that he was issued certificate 
Number 601693, by the United States Coast Guard at 
San Pedro, Califor- [3] nia, dated December 27, 1943, as 
a citizen of the United States, place of birth designated 
INS Y ) United Statessor “america: 


X. 
That he has served aboard ships of the United States 
of America since the year 1917, that he has been a resi- 
dent of Southern California since the year 19 and 


was registered in the United States Selective Service 
Draft for the year 1917. 


XI. 


That said Immigration and Naturalization Service has 
on numerous occasions during his incarceration author- 
ized his release on Bond in the sum of five Hundred 
($500.00) Dollars, pending investigation and determina- 
tion by a board of special inquiry, respecting his entry 
and citizenship and did on or about the 28th day of June, 
1945, permit him in custody of a member of said service 
to proceed to the offices of the Company with which he 
was employed at Wilmington, California, to secure suffi- 
cient sums from his earnings to deposit said Bond in the 
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sum of Five Hundred ($500.00) Dollars. Petitioner 


herein secured sufficient sums to deposit as a Bond and 
while in the process of preparation of said Bond capri- 
ciously and arbitrarily refused to accept said Bond for his 


release. 


XII. 
That John Delaney, is not held by virtue of any com- 


plaint indictment, warrant or quarrantine law, rule or 
regulation except as specifically set out and no other appli- 


cation for a Writ has been made on his behalf. 


XIII. 


Your petitioner has loyally and faithfully served his 
Country the United States of America as a Lieutenant 
in the United States Navy Maritime Service. Has been 
employed aboard Ships of the Maritime Service of the 
United States on occasions since the year 1917, and dur- 
ing the lst World War. Has been in actual combat and 
on duty in the war zones of the Pacific for the past year. 
That said Immi- [4] gration Service took your affiant in 
custody the day following his arrival in the United States 
and has so detained him in custody since said time and 
have advised him that they intend to continue to keep 
him in custody until such time as necessary to a com- 
plete investigation of his status, claim to citizenship and 
right to enter requiring communication, inquiry and search 
in foreign Countries and in different States of the United 
States, which time is indefinite, uncertain and problem- 


atical. 
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XIV. 

That by reason of the foregoing the detention of your 
affiant is illegal. That he is entitled to a Judicial deter- 
mination of his United States Citizenship and to be ad- 
mitted to a reasonable bail pending such inquiry, investi- 


gation or Judicial determination. 


Ve 


That the action of the Immigration Service has been 


capricious, unfair and arbitrary. 


XVI. 
That petitioners health is being materially affected by 


his continued incarceration he has lost a great amount 
of weight, is very nervous, worried and aggravated and 
unable to transact, manage or carry on his business and 


eras. 


Wherefore it is prayed that a Writ of Habeas Corpus, 
may be granted directed to the Department of Justice 
Immigration and Naturalization Service, commanding 
them to have the said John Delaney, before said Court 
to do and receive what shall then and there be considered 
by said Court concerning his restraint; that he be restored 
to his liberty and pending the hearing of said Writ that 
he be restored to his liberty on reasonable bail. 


Dated: This 2nd day of July, 1945. 


DAVID @. MAR Ges 
Attorney for John Delaney 


[Endorsed]: Filed Jul. 3, 1945. Edmund L. Smith, 
Clerk. [5] 
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[Title of District Court and Cause] 


PPR N TO WRIT OF HABEAS CORPUS 


I, Albert Del Guercio, District Director, United States 
Department of Justice, Immigration and Naturalization 
Service, Los Angeles, California, District No. 16, Re- 
spondent herein, for my return to writ of habeas corpus 
issued in the above case, state: 


I 
That John Delaney, hereinafter referred to as the Peti- 
tioner, is not being illegally restrained by me of his liberty 
but is in my custody under proper and lawful authority. 


II. 

The Petitioner arrived at the Port of San Pedro, Cali- 
fornia, on May 20, 1945, from a foreign country as a 
member of the crew of the vessel ‘Schenectady’ serving 
in the capacity of Second Assistant Engineer. The crew 
of the vessel was, upon its arrival, inspected by an Immi- 
grant Inspector of the United States Immigration and 
Naturalization Service. The Petitioner claimed United 
States citizenship by birth in Brooklyn, New York. The 
said [6] Immigrant Inspector was in possession of infor- 
mation that the Petitioner had registered under the Alien 
Registration Act as an alien, claiming birth in Cork, 
Ireland, and that he had first arrived in the United States 
on November 14, 1924. The said Immigrant Inspector 
on May 20, 1945, in accordance with law, served upon the 
Master of the vessel “Schenectady” notice to deliver the 
Petitioner to the office of the Immigration and Naturaliza- 
tion Service at Terminal Island for further examination. 
A copy of the said notice is attached hereto as a part of 
this return and marked exhibit “A”. 
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On May 21, 1945, further examination was accorded 
the Petitioner as provided by law, before a Board of 
Special Inquiry composed of three duly appointed Immi- 
grant Inspectors, one of whom acted as Chairman. A 
full stenographic record of the examination before the 
said Board of Special Inquiry was made as required by 
law. There is attached hereto as a part of this return and 
marked exhibit “B’ a copy of the stenographic report of 
the hearing before the Board of Special Inquiry on May 
21, 1945 and subsequent dates, consisting of fifty-three 


pages of transcript and twelve exhibits. 


IV. 
The hearing before the Board of Special Inquiry is at 


present in a pending status awaiting the outcome of cer- 


tain further investigation. 


Wherefore, I, Albert Del Guercio, District Director, 
United States Department of Justice, Immigration and 
Naturalization Service, District No. 16, pray that said 
writ of habeas corpus be dismissed and that the Petitioner 


be remanded to my custody. 


ALBERT DEE GURGIE 


District Director 


United States Department of Justice 
Immigration and Naturalization Service 


District No. 16 [7] 
[Verified.] [8] 
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Form [-259 
(Old 559) 


Notice to Deliver, Detain on Board, or Remove Aliens 


UsS DEEARTMENT OF JUSTICE 


Immigration and Naturalization Service 
Port of San Pedro, Calif. 5-20, 1945 


To the Owner, Agent, Consignee, Master or Officer in 
@haygerou the So scheneciady. 
Deconhill Shipping Line. 


Pursuant to the provisions of the Acts of February 5, 
1917, December 26, 1920, and May 26, 1924, and the 
Immigration Regulations issued by the Attorney General 
thereunder, you are hereby directed to deliver to 


Erase two ) 
deliver to ) 
detain en beard ) Immigration Station 
) *(Place of delivery or detention) 
Feniove t6 ) Terminal Island 


the following-named aliens, with their baggage, your at- 
tention being invited to the appropriate sections of the 
statutes appearing on the reverse side hereof, and regu- 


lations made thereunder: 
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Name Status on Vessel 


(ist, 2d, 3d, or tourist class passenger; mem- 
ber of the crew; stowaway, etc.) 


John Delaney, age 45 
2nd Asst. Engineer 


Deliver to Immigration Station, 
Terminal Island, Calif. for 


further examination 


By direction of the Immigration and Naturalization 
Officer in Charge. 


/s/ ¥. E. Eldridge 
U. S. Immigrant Inspector 


Receipt of the above notice is hereby acknowledged. 
May 20, 1945, at 10:15 AM. 


/s/ W. G. Friar 
(Signature) 
Master 


(Title of person signing receipt) 
(Over) 
16—18927 Copy 


[Endorsed]: Filed Jul. 7, 1945. Edmund L. Smith, 
lek |] 
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[Title of District Court and Cause] 


TRAVERSE 


Comes now the Petitioner above named John Delaney 
and traverses the return to Petitioners Writ of Habeas 
Corpus on file herein and admits, denies and alleges as 
follows: 


On the Return to Writ of Habeas Corpus: 


il 


Denies generally and specifically all of the allegations 
with respect to paragraph I. 


JU. 


Denies that Petitioner arrived at the Port of San 
Pedro, California on May 20, 1945, from a foreign 
Country as a member of the crew of the vessel ‘“Schenec- 
tady” serving in the capacity of second assistant engineer. 
Denies that your Petitioner at said time was inspected by 
an Immigration Inspector of the United States Immigra- 
tion and Naturalization Service. 


IBUE 
On information and belief denies that an Immigration 
[10] Inspector on May 20, 1945 in accordance with law, 
served upon the master of the vessel “Schenectady” notice 
to deliver the petitioner to the Office of the Immigration 
and Naturalization Service at Terminal Island for further 
examination. 


IV. 
Denies that on May 21, 1945, further examination was 


accorded petitioner as provided by law before a Board of 
Special Inquiry. 
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To the Supplemental Return to Writ of Habeas Corpus 
and With Respect to Exhibit C-——Attached Thereto Peti- 


tioner Alleges: 


I. 


Re-affirms and re-alleges all of the allegations of peti- 
tioners petition for Writ of Habeas Corpus. 


0 


Alleges that all hearings before the Board of Special 
Inquiry were erroneous, illegal and in violation of peti- 
tioners constitutional rights as guaranteed by the Vth and 
XIV amendment to the Constitution of the United States, 


unfair and arbitrary. 


If. 


That the Findings, Conclusions and order of the Board 
of Special Inquiry, the Commissioner of Immigration and 
Naturalization and Board of Immigration Appeals, is not 
sustained by the evidence; contrary to the evidence and 
founded upon hearsay ex-parte statements of witnesses 
not under oath, introduced in evidence without the right 
of cross-examination, founded upon hearsay, resulting in 


a miscarriage of lawful and Constitutional Procedure. 


IV. 

That Petitioner was born in the United States at New 
York City on the 14th day of November, 1897, to M. 
Delany and Bridget Whalen, who were married at Phila- 
delphia, Pennsylvania, on the 22nd day of October 1896. 
Petitioners mother died at childbirth, his father [11] re- 


married and when petitioner was two years of age went to 
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Ireland, with his father and stepmother, subsequently 
when petitioner was about 16 or 17 years of age he re- 
auenecetortie United States. hat in the year 1942, 
petitioner entered the United States Maritime Service and 
in the year 1943 became a Lieutenant, in the United 
States Naval Reserve, petitioner served on the U.S.S. 
Le Golia, for 8 months, during the year 1942; aboard the 
USAHS Republic for 6 months during the year 1943. 
eee Lictitehames im the United States Naval Reserve 
petitioner was under command and orders from the 
United States Navy and on or about the 6th day of May 
1944, was ordered by his superior officers to ship as a 
Lieutenant aboard the S. S. Schenectady an oil, armed 
tanker attached to the United States Fleet, in Asiatic 
Waters, petitioner served aboard said vessel supplying oil 
to the United States Navy, continuously until the 20th 
day of May, 1945, when said ship returned to the United 
States and docked in San Pedro, California. Petitioner 
entered the United States on said date, remained in Long 
Beach, California on said 20th day of May, 1945 and 
resumed his abode at said place on said date and was 
advised on the 21st day of May, 1945, to report to the 
Immigration Office at San Pedro. Petitioner took an 
oath of allegiance to the Armed Forces and the Govern- 
ment of the United States, when inducted as a Lieutenant 
in the United States Naval Reserve, was engaged in com- 
bat on the Marshall Islands and Ulithy engagement, was 
at all times aboard a United States vessel, under com- 
mand and orders from the Commander of the Asiatic 
Fleet, at no time voluntarily departed from the United 
States, but during all times while in service of the United 
States Maritime Service and the United States Naval 
Reserve, was under orders and did ship aboard United 
States vessels pursuant to such orders and commands. 
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Ne 


That by reason of the foregoing the Board of Special 
Inquiry is barred and denied authority from excluding 
petitioner from the United States and that such order is 
without right, illegal, void [12] and erroneous. Petitioner 
having entered the Continental United States on May 
20th, 1945, to resume his permanent residence therein the 
actions, procedure and process of said Immigration De- 
sartment in convening a Board of Special Inquiry to 
debar and exclude petitioner from the Continental United 
States, was illegal, void and without constitutional and 
legal authority and established procedure to so do, and 
said excluding order without authority, illegal, void and 
without constitutional and jurisdictional authority so to do. 


Vi 


The following Findings of Fact and Conclusions of 
Law of the Board of Special Inquiry, affirmed on appeal 
are not sustained by the evidence, contrary to evidence, 
and law arbitrary and unfair. 


“Findings of Fact: Upon the basis of all the adduced, 
it is found: 
1. That the appellant is an alien, a native of Ireland 
and a subject of Great Britain; 
2. That the appellant has never been lawfully admitted 
to the United States for permanent residence; 


3. That the appellant last arrived in the United States 
at San Pedro, California, on May 20, 1945, as a 
member of the crew of the SS ‘Schnectady.’ ” 


“Conclusions of Law: Upon the basis of the foregoing 
findings of fact, it is concluded: 
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(je linaiemnder Section isa) ofr the Act of May 26, 
1924, the appellant is inadmissible to the United 
States as an immigrant not in possession of [13] an 
unexpired immigration visa; 


2. That under the Passport Act approved May 22, 
1918, as amended, and Executive Order No. 8766, 
the appellant is inadmissible to the United States as 
an immigrant not in possession of an unexpired 
passport.” 


VII. 


The legal, proper and authorized procedure was not in 
excluding proceedings which barred the right of petitioner 
to representation of counsel after petitioner had at all 
times served and shipped aboard American vessels of the 
United States Navy but by deportation proceedings which 
authorized by constitutional and legal authority the right 
of petitioner to representation by counsel. The service by 
petitioner aboard United States Armed vessels of the 
United States Navy under command and orders of per- 
sonnel of the United States Navy and his return to the 
United States on May 20, 1945 did not constitute an entry 
into the United States, within the meaning of Section 166, 
Title 8 of the United States Code Annotated. 


Wherefore petitioner prays that the Writ of Habeas 
Corpus be granted and the petitioner discharged. 
DAVID Cy WAKCGus 
Attorney for Petitioner [14] 


[ Verified.] [15] 


Received copy of the within traverse this 28 day of 
DecwlO46 |aimes svi, Carter, U.S. Atty 


[Endorsed]: Filed Dec. 28, 1946. Edmund L. Smith, 
Clerk | 16] 
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[Title of District Court and Cause] 


OPINION OF THE COURT GRANTING WRIT OF 
HABEAS CORES 


David C. Marcus, of Los Angeles, California, Attor- 
ney for the Petitioner; 


James M. Carter, United States Attorney, and Robert 
Wright, Assistant U. S. Attorney, and Bruce G. 
Barber, Chief, Adjudications Division, U. S. 
Immigration and Naturalization Service, of Los 
Angeles, California, for respondent. 


JOE. 1. © ConnaiwWictricts|udge 
Introductory Statement: 


John Delaney, also known as John Joseph Delaney, 
through his counsel, David Marcus, Esq., filed in this 
court on July 3rd, 1945, his petition for a writ of habeas 
corpus alleging: 


(1) That he was detained, confined and restrained of 
his liberty, illegally, by the Department of Justice, Immi- 
gration [17] and Naturalization Service, at Terminal 
Island, Los Angeles, California, District No. 16; and 


(2) That he was a native-born American citizen born 
on or about the 14th day of November, 1898, at Brooklyn, 
New York. The petition for the writ of habeas corpus 
was granted, and made returnable in this court on July 
Oth, 1945. 


The United States Department of Justice, Immigration 
and Naturalization Service, Los Angeles, California, Dis- 
trict No. 16, respondent herein, through Albert Del 
Guercio, District Director, filed its return thereto, on July 
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7th, 1945, denying these allegations, to which there was 
a traverse, filed by petitioner on December 28th, 1946, to 
said return, and to a supplemental return filed by re- 
spondent on December 20th, 1946. There was a hearing 
in court thereon, and thereupon the matter was taken 
under submission on briefs to be filed, which briefs have 


been filed and duly considered by the court. 


Two Issues in Case: 


This is an exclusion proceeding, as distinguished from 
a deportation proceeding(1); and there are just two issues 


involved herein; namely 


(1) When the petitioner, John Delaney, arrived at the 
Port of San Pedro, California, on May 20th, 1945, from 
a foreign country, namely Australia and other foreign 
ports, as a member of the crew of the vessel ‘“Schenec- 
tady,” a vessel in the Maritime Service of the United 


States, serving in [18] the capacity of second assistant 


(1) Exclusion proceeding: “Any alien seaman who shall land in 
a port of the United States contrary to the provisions of this sub- 
chapter shall be deemed to be unlawfully in the United States, and 
shall at any time within three years thereafter, upon the warrant 
of the Secretary of Labor, be taken into custody and brought before 
a board of special inquiry for examination as to his qualifications 
for admission to the United States, and if not admitted said alien 
‘seaman shall be deported at the expense of the appropriation pro- 
vided in section 156 of this title (Feb. 5, 1917, c. 29, 34, 39 Stat. 
896; May 6, 1924, c. 190, 19, 43 Stat. 165.) 
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engineer(2) did he, as a matter of law, make an entry 
(or reentry) into the United States as that word is de- 
fined in Sec. 19 (a) of the Immigration Act of February 
Sth, 1917(3), assuming that he was an alien at that time; 
and 


(2) Was John Delaney at that time an American citi- 
zen by jus soli, in fact and in law, or an alien immigrant 
not in possession of a valid immigration visa, as required 
by the Immigration Act of May 26th, 1924, the Alien 
Registration Act of 1940, and Executive Order No. 8766. 


There is no dispute about the fact that the SS. ‘“Sche- 
nectady” went to Australia, the Persian Gulf, New Zea- 


(2) The departure crew list on file with the Service covering 
the departure of the “Schenectady” from the port of Los Angeles, 
California, on June 9th, 1944, describes the vessel as a tanker 
“owned and operated by Becon Hill Shipping Company, agents for 
War Shipping Administration”, and that W. G. Friar is master of 
the said vessel. The crew list further recites that the vessel is 
bound foreign and lists among the “name of seamen’, line 21, 
‘John Delaney, capacity, Second Assistant Engineer.” The War 
Shipping Administration was created by Executive Order of Febru- 
ary 7, 1942, No. 9054 (7 F. R. No. 28837, February 10, 1942; 
pursuant to the Act of June 6, 1941, c. 174, 55 Stat. 242, 50 USCA 
Appendix, Sec. 1271) and had transferred to it certain functions 
and duties of the United States Maritime Commission (Gov. Brief 
page two) 

As a second engineer in the American Merchant Marine, John 
Delaney stated he held a reserve commission as a Lieutenant in 
the United States Navy (from page 76 of the reopened hearing, 
dated September 18th, 1946) 


(3) Sec. 19 (a) of the Immigration Act of February 5th, 1917, 
39 Stat. 889, (8 U. S. C. A., See. 115 (a)): ** * Any alten 
is hereafter sentenced to imprisonment for a term of one year or 
more because of a conviction in this country of a crime involving 
moral turpitude, committed within five years after the entry of the 
alien to the United States *** shall, upon the warrant of the 
Attorney General, be taken into custody and deported. * * * In 
every case where any person is ordered deported from the United 
States under the provisions of this Act, or of any law or treaty, 
the decision of the Attorney General shall be final.” 
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land, Philippine Islands and the Marshall Islands, and 
was in Curacao, Dutch West Indies and then went back 
through the Panama Canal to the Marshall and the Ad- 
miralty Islands and Ulithi, Caroline Islands, and returned 
to San Pedro and arrived therein [19] on May 20th, 
1945; and that John Delaney was in battle engagements 
in the Marshall Islands and in Ulithi. The departure 
crew list (supra) lists John Delaney as a United States 
citizen and the purpose of the voyage of the SS. “Schenec- 
tady” was to supply oil to the United States Navy(4). 


John Delaney testified at the hearing on his application 
for the writ of habeas corpus that, prior to this voyage, 
he took an oath of allegiance to the United States, in 
1943, in joining the United States Maritime Service; that, 
while in the service of the United States Maritime Serv- 
ice, he was paid by the United States government; that 
his checks came from the United States Treasurer in 
Washington, D. C., during his entire service with the 
United States Maritime Service extending about a year 
and six months; that he did not make any voluntary trips 
from the United States; that the United States Coast 
Guard assigned him to the SS. “Schenectady” as engi- 
neer; that the Coast Guard was a part of the United 
States Navy; that the orders to go to sea came from the 
United States Coast Guard; and that the penalty for 


(4) Lieutenant John Delaney was awarded the Atlantic War 
Zone Bar, the Mediterranean Middle East War Zone Bar, and the 
Pacific War Zone bar, confirming active service with the United 
States Merchant Marine in those war areas; as well as the Mer- 
chant Marine Combat Bar confirming active service with the 
United States Merchant Marine in a ship which was engaged in 


direct enemy action. (Petitioner’s Exhibit No. 6) 
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refusing to obey orders, in time of war, would be court 
martial(5). 


John Delaney further stated that, when the SS. “Sche- 
nectady” departed from the United States on June 10th, 
1944, he intended to return to the United States, and that 
he remained [20] on this vessel from June 9th, 1944, to 
May 20th, 1945. The court understands him to mean 
that he was not transferred to another vessel in the in- 
terim; and, while there is apparently no evidence in the 
record that John Delaney disembarked at any of these 
foreign ports, the court will assume that he did at every 
opportunity, although whether he did, or did not, would 
be immaterial for the purpose of this opinion, on the 
authority of U. 5S. ex rel. Roovers v. Kessler, [00a mez 
S27) 


(5) The court will judicially notice that the functions of the War 
Shipping Administration were not a part of the powers and au- 
thority exercised by the United States Navy. Captain McKinney, 
Legal Officer, United States Naval Headquarters, Roosevelt Base, 
Terminal Island, advised that the United States Navy did not, 
during the present war, direct the departure of vessels operated 
under the authority of the War Shipping Administration, and that 
the Navy had no control or supervision over the personnel assigned 
to such vessels.” (From Gov. brief p. 2) 


(6) “After having been told by the immigration authorities at 
New Orleans (according to the testimony of the relator) that he 
would not alter his status if he shipped on a United States vessel 
and did not go ashore at any foreign port, he obtained employment 
as a seaman aboard the American steamship Santa Marta. In the 
course of the voyage the steamship touched at the foreign ports of 
Havana, Cuba, Cristobal, Canal Zone, and Puerto Cortez, Hondu- 
ras. Relator testified that he did not go ashore at any port, and 
the Government offered no controverting testimony ... The court 
said : 


“We find nothing of substance in any of these points. U. S. 
ex rel. Claussen v. Day, 279 U. S. 398, 49 S. Ct. 354, 73 L. Ed. 
758 and U.S, ex rel. Stapf v. Corsi, 287 U. Sai20 e535 Ci 
77 L. Ed. 215, settle it that appellant made a new entry, and that 
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Upon the return of the SS. “Schenectady” at the port 
of San Pedro, California, on May 20th, 1945, John De- 
laney, as a member of the crew(7) had no passport and 
could not prove [21] his citizenship, American or other- 
wise, to the satisfaction of the Immigration officers, and 
he was held for a Board of Special Inquiry to determine 
his nationality, although John Delaney had certain docu- 
mentary evidence indicating his American nationality (8). 


Exclusion Proceedings: 


Although the Government has attached to its Return to 
Writ of Habeas Corpus exhibit A, which purports to be 
a copy of a directive to the owner, agent, Master, etc. 


his time for remaining in the United States ran from it. Appellant 
did leave the United States on board a ship; he did on board that 
ship enter foreign ports and foreign territory; and he did, on 
board the same ship, reenter the United States. That he did not 
betake himself ashore is immaterial. United States v. Corsi, supra” 
(Italics supplied.) U. S. ex rel. Roovers v. Kessler, etc., 90 F. 
(2c ses Ce, oth Cir., decided June 7th, 1937, 


(7) The “Continuous Discharge Book, Department of Commerce, 
United States of America, No. 233972”, in the name of John De- 
laney, records at page 4, line 2, that Mr. Delaney was engaged on 
June 6th, 1944, at San Pedro, in the rating of Second Assistant 
Engineer, showing the description of voyage as foreign, and date 
and place of discharge, May 23rd, 1945, San Pedro, signed by 
Master W. G. Friar, (From Gov. brief page 2.) 


(8) There was introduced into evidence at the hearing before 
the court, as Pet. Ex. 2, an identification card issued to John De- 
laney on March 6th, 1944, by a Lieutenant in the U. S. M. S., 
showing that John Delaney was a lieutenant in the U. S. Maritime 
Service, War Shipping Administration Training Organization; as 
Pet. Ex. 3, a certificate releasing John Delaney from active duty 
as a lieutenant in the U. S. Maritime Service, on March 25th, 
1944, at San Francisco, and placing him in an inactive status in 
the U. S. Maritime Service; and his Continuous Discharge Book, 
issued to him by the U. S. Merchant Marine at Los Angeles, 
California, showing his place of birth New York on November 14th, 
eeemeNationality U. S.A.) etc. Pet. Exe7.) 
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of the SS. “Schenectady” for the delivery of John De- 
laney to the Immigration Station at Terminal Island for 
further examination, receipt of which notice is purported 
to have been acknowledged by the Master, W. G. Friar, 
at 10:15 A. M., May 20th, 1945, John Delaney gave the 
court to understand that when the vessel reached San 
Pedro, California, and docked there on May. 20th, 1945, 
he left the ship and went to his home in Long Beach, 
California, the same day, and stayed there all night(9) ; 
and the next day (May 21st, 1945) when he endeavored 
to return to the ship, he found it out in the harbor; and 
that upon [22] calling up the shipping office at San Pedro, 
where the ship was, he was informed that he was to re- 
port to the Immigration Station, that being the following 
day (May 21st, 1945) after his arrival in the United 
States at San Pedro, California, giving the court to 
understand that up to this time he was absolutely unaware 
of the fact that the Immigration authorities wanted him. 
On the basis of John Delaney’s testimony, he had entered 
the United States without any interception whatsoever, 
and, if this be a fact, he certainly must have entered the 
United States or technically have made a landing. There 
is no evidence that he tried to avoid his interception, and 
it would seem to the court that deportation proceedings, 
rather than exclusion proceedings, would have been the 
proper proceedings, although the court is not passing on 
this point in these proceedings. He further stated that he 
went to the Immigration office while in uniform, and the 


(9) Petitioner John Delaney contends that on May 20th, 1945, 
when said ship returned to the United States and docked in San 
Pedro, California, petitioner entered the United States and remained 
in Long Beach that day and all night, and was advised on May 
21st, 1945, to report to the Immigration Office at San Pedro, hence 
that exclusion proceedings are too late. 
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Immigration official thereupon took him into, and kept him 
in, custody for six weeks without permitting him to com- 
municate with anyone, until he was finally released on his 
application for a writ of habeas corpus, which his jailor at 
first refused to honor. 


The Government, notwithstanding the fact that peti- 
tioner John Delaney was permitted to leave the vessel and 
remain at his home over night in Long Beach, California, 
takes the position that this proceeding is rightfully an 
exclusion proceeding, rather than a deportation proceed- 
ing, for the reason, obvious to the court, that in an exclu- 
sion proceeding involving the deportation of an alien for 
an unlawful entry, the burden is upon the alien to prove 
imemcitizensnip (WU. S. ex rel. Polymeris et al. vy. Trudell 
(1932), 284 U. S. 279); whereas in a deportation pro- 
ceeding, where citizenship is claimed, the burden of proof 
is upon the Government to prove alienage (U. S. v. Siug 
Tuck, et al. (1904), 194 U.S. 161. [23] | 


The Government, in support of its contention that ex- 
clusion proceedings were proper, cites Sec. 15 of the Act 
Ceci eotielol/ was amended (39 Stat. 885.6 Uses 
C. 151) providing in part as follows: 

PSccmomets ihat upon the arrival at a ponerer 
the United States of any vessel bringing aliens it 
shall be the duty of the proper immigration officials 
to go or to send competent assistants to the vessel and 
there inspect all such aliens, or said immigration 
officials may order a temporary removal of such aliens 
for examination at a designated time and place, but 
such temporary removal shall not be considered a 
landing .’ (Italics supplied. ) 
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citing U.S. v. Ju Toy, 25 S. Ct. 644, 646, 198 U. S. 253, 
and Nishimura Ekiu v. U. S., 12 S. Ct. 336)8539) sez 
U. S. 651, 35 L. Ed. 1146, but the court, on the basis of 
John Delaney’s statement, does not believe he is subject 
to this section; but will hold that exclusion proceedings in 
this case were proper to determine the questions involved. 


Basis for Holding John Delaney for a Board of Special 
Inquiry: 


The action in holding the applicant, John Delaney, for 
a Board of Special Inquiry was based upon a communica- 
tion from Perry M. Oliver, Director of Administrative 
Services, General Office, dated September 25th, 1944(10); 
this communication being in effect an information sheet 
containing the data given by John Delaney at the time of 
his registration under the alien Registration Act of 1940, 
a copy of which has been made a part of the record of the 
Board of Special Inquiry, marked Ex. No. 2. 


This Board of Special Inquiry denied the application of 
John Delaney for admission to the United States, and 
moved that he be excluded, on the grounds that (1) he 
is an alien immigrant not in possession of an unexpired 
immigration visa, as required by the Immigration Act of 
1924, and the Alien [24] Registration Act of 1940, and 
Executive Order No. 8766; and (2) is not in possession 
of a passport or official document in the nature of a pass- 


(10) John Delaney of 1761 East Broadway, Long Beach, Los 
Angeles, California, registered as an alien at Long Beach, Cali- 
fornia, on December 16, 1940, that he gave his date of birth as 
November 14, 1897, his place of birth at Cork, Ireland, his citizen- 
ship as British, his place of last entry into the United States as 
Wilmington, North Carolina, date of entry as November 14, 1924, 
means of entry as “Nehian.” 
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port issued by the Government of the country to which 
he owes allegiance or other travel document showing his 
origin and identity as required by the Passport Act of 
May 22nd, 1918, as amended, and Executive Order No. 
8766, informing the applicant that he had a right to ap- 
peal from the decision to the Attorney General (Board of 
Special Inquiry Report, page No. 28). 


On January 4th, 1946, the Commissioner entered an 
order affirming the excluding decision of the Board of 
Special Inquiry, but the Board of Immigration Appeals 
ordered the hearing reopened on January 15, 1946, to 
obtain additional evidence. 


On October 9th, 1946, the Board of Immigration Ap- 
peals affirmed the Commissioner’s decision of October 
Ath, 1946; and, on November 5th, 1946, the Commissioner 
recommended that the decision of the Board of Immigra- 
tion Appeals on October 9th, 1946, be not disturbed. 


What Constitutes the Last Date of Entry of John Delaney 
Into the United States? 


The petitioner, John Delaney, of course, takes the posi- 
tion that his last date of entry into the United States was 
on November 14th, 1924, when he arrived at Wilmington, 
North Caroline, on the SS. “Nehian”; while the Govern- 
ment contends that his last date of entry was on May 20th, 
1945, when he entered the United States at San Pedro, 
California, on the SS. “Schenectady”. The record shows 
that while John Delaney had previously been in the United 
States, he returned to the United States aboard the SS. 
“Nehian’, a British ship, arriving at Wilmington, North 
Carolina, on November 14th, 1924, as a member of the 
crew, in which his nationality was given as British, his 
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Race Irish, and his age twenty eight, and the ||25)comnr 
will assume such entry lawfully. 


John Delaney stated that all of his employment, prior 
to 1924, while ashore in the United States, was mostly 
in the shipyards in and around New York; and that after 
his arrival at Wilmington, North Carolina, on November 
14th, 1924, on the British SS. “Nehian”, and up to the 
time of his departure from San Pedro, Califormagien 
June 10th, 1944, on the SS. “Schenectady”, he had not 
left the United States in the interim for any foreign 
destination, and had worked in shipyards and laundries. 
The record is uncontradicted that he remained in this 
country, engaged in honest labor, was a man of good 
character, and had never been arrested. 


The petitioner, John Delaney, takes the position, assum- 
ing that he was an alien at the time of his detention on 
May 21st, 1945, but not conceding this fact, that his last 
entry into the United States was on November 14th, 1924, 
on the British SS. “Nehian”; and that, as a matter of 
law, his arrival at the port of San Pedro, Calitormieed 
May 20th, 1945, cannot be considered an entry in these 
exclusion proceedings under Sec. 19-A of the Immigration 
Act of February 5th, 1917, 39 Stat. 889 (8 Uy S@ae ae 
Sec. 155(a).. supra. But with this contention thegeammm 
assuming it would be necessary to find that John Delaney 
was an alien at the time of his last entry, cannot agree. 


What Does, and Does Not, Constitute an Entry by an 
mien Info the Unitedestates. 


Petitioner John Delaney, in the instant proceeding, 
places great reliance on Ex parte Kogi Saito, 18 Fed. 
(2d) 117 (decided by the District Court, W. D. Wash- 
ington, N. D., on March 23rd, 1927; and on the case of 


vs. John Delaney 27 


Matsutaka v. Carr, District Director of Immigration, 47 
F, (2d) 601, CCA, 9th Circuit, decided on February 24th, 
1931, to support his contention that he did not make a 
Geeminry ito the United States at San Pedro, Caliiornia, 
[26] on May 20th, 1945, as that word is defined in the 
statutes and case law under consideration, but the court 


finds that these two cases are not in point. 


Sec. 120.3 of Title 8 of the Code of Federal Regulations 


provides: 


“120.3. Arriving from any foreign port or place 
defined. ‘Arriving in the United States from any 
foreign port or place’ means arriving in ‘the United 
States and any waters, territory, or other place sub- 
ject to the jurisdiction thereof, except the Isthmian 
Canal Zone and the Philippine Islands’, from any 
port or place in a foreign country . . .” (Italics 
supplied. ) 


In the Kogi Saito case (supra) the Government con- 
tended that the petitioner, employed on American vessels 
sailing in British Columbia waters, reentered the United 
States on the return of the vessels, but the record did not 
disclose that the petitioner had at any time left the vessel 
upon which he was employed as a cook, (Italics sup- 
plied.) The court, in finding for the petitioner stated: 
“While departure by an alien from the United States, even 
though for a brief time, on re-entry, is subject to the 
Immigration Laws (Lewis v. Frick, 233 U. S. 291, 297, 
pmo et oo, 56 i, Kd, 967; Lapina vy. Williams 232 
mons, Sl 5. Ct, 222, 54 L. Ed. 1204) thictinee no 
application to a member of a crew on an American ship 
on foreign waters.” 
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Race Irish, and his age twenty eight, and the [25] court 
will assume such entry lawfully. 


John Delaney stated that all of his employment, prior 
to 1924, while ashore in the United States, was mostly 
in the shipyards in and around New York; and that after 
his arrival at Wilmington, North Carolina, on November 
14th, 1924, on the British SS. “Nehian”’, and up to the 
time of his departure from San Pedro, California, on 
June 10th, 1944, on the SS. “Schenectady”, he had not 
left the United States in the interim for any foreign 
destination, and had worked in shipyards and laundries. 
The record is uncontradicted that he remained in this 
country, engaged in honest labor, was a man of good 
character, and had never been arrested. 


The petitioner, John Delaney, takes the position, assum- 
ing that he was an alien at the time of his detention on 
May 21st, 1945, but not conceding this fact, that his last 
entry into the United States was on November 14th, 1924, 
on the British SS. “Nehian”’; and that, as a mattemman 
law, his arrival at the port of San Pedro, Califormamman 
May 20th, 1945, cannot be considered an entry in these 
exclusion proceedings under Sec. 19-A of the Immigration 
Actor Hebriary sth, 1917, 39 Stat. 339 (SU Sa@ar. 
Sec. 155(a), supra. But with this contention the court, 
assuming it would be necessary to find that John Delaney 
was an alien at the time of his last entry, cannot agree. 


What Does, and Does Not, Constitute an Entry by an 
Alien Into the United States: 


Petitioner John Delaney, in the instant proceeding, 
places great reliance on Ex parte Kogi Saito, 18 Fed. 
(2d) 117 (decided by the District Court, W. D. Wash- 
ington, N. D., on March 23rd, 1927; and on the case of 
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Matsutaka v. Carr, District Director of Immigration, 47 
ipmeeah oul CCAS Otn Circus decided on Pebruary 24th, 
1931, to support his contention that he did not make a 
reentry into the United States at San Pedro, California, 
[26] on May 20th, 1945, as that word is defined in the 
statutes and case law under consideration, but the court 


finds that these two cases are not in point. 


Sec. 120.3 of Title 8 of the Code of Federal Regulations 
provides : 


“120.3. Arriving from any foreign port or place 
defined. ‘Arriving in the United States from any 
foreign port or place’ means arriving in ‘the United 
States and any waters, territory, or other place sub- 
ICGLRLOUENE /iniSGichion. imereon mexcentetne lotinmian 
Canal Zone and the Philippine Islands’, from any 
port or place in a foreign country . . .’ (Italics 
supplied. ) 


In the Kogi Saito case (supra) the Government con- 
tended that the petitioner, employed on American vessels 
sailing in British Columbia waters, reentered the United 
States on the return of the vessels, but the record did not 
disclose that the petitioner had at any time left the vessel 
upon which he was employed as a cook. (Italics sup- 
plied.) The court, in finding for the petitioner stated: 
“While departure by an alien from the United States, even 
though for a brief time, on re-entry, is subject to the 
Immigration Laws (Lewis v. Frick, 233 U. S. 291, 297, 
54e>) Ct. 488, 5oueeehd. 967; Lapina v. Williams, 232 
Wess, 31 5S. Ciggeez st LL, Ed. 1204): this has no 
application to a member of a crew on an American ship 
on foreign waters.” 
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In the above case just referred to, it is to be noted that 
no foreign port was touched. 


In U. S. ex rel. Claussen v. Day, Commissioner of 
Immigration, 49 S. Ct. 354, 279 U. S. 398, 73"lawaaiedl 
758 (decided May 13th, 1929), the Court had for consid- 
eration specifically what constituted an entry into the 
United States under the Immigration Act, and ruled that: 


“Section 1 provides that ‘United States’ as used in 
the Act shall be construed to mean the United States 
and any waters, territory or other place subject to 
the jurisdiction thereof, except the Isthmian Canal 
Zone. An entry into the United States is not effected 
by embarking on an American vessel in a foreign 
port. [27] Such a vessel outside the United States 
whether on the high seas or in foreign waters is not 
a place included within the United States as defined 
by the Act.” See Cunard 55. Co. v. Mellcimmziez 
U. S. 100, 122; Scharrenbere v. Dollar ¥oeteeneee 
245 U. S. 122, 127. The word ‘entry’ by itsieqa 
force implies a coming from outside. The context 
shows that in order that there be an entry within the 
meaning of the Act there must be an arrival from 
some foreign port or place. There is no such entry 
where one goes to sea on board an American vessel 
from a port of the United States and returns to the 
same or another port of this country without having 


been in any foreign port or place. See Secs. 19, 32, 
Boeooy 


And it is clear that petitioner departed from the 
United States on the “Elisha Atkins” and that, when 
he landed at Boston on his return from South Ameri- 
can and Cuban ports, he made an entry into the 
United States within the meaning of the Act.” 
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(Syllabus 3: In order that there may be an entry 
within the meaning of the Act, there must be an 
arrival from some foreign port or place (id. 16 F. 
Ca eacinmech))): 


In the case of Matsutaka v. Carr, 47 F. (2d) 601, 
decided by the Circuit Court of Appeals for the 9th Cir- 
cuit on February 24th, 1931, relied upon by the petitioner, 
John Delaney, the question for decision was whether an 
alien seaman who had resided in the United States for a 
period barring his deportation for an illegal entry was 
entitled to reenter the United States upon his return from 
a fishing voyage in foreign waters as a member of the 
crew of an American fishing vessel. The court said: 


“This question was answered in the affirmative by 
this court in Weedin v. Banzo Okada, 2 F. (2d) 321, 
and that decision has been generally followed by the 
Drier Courts of this) Circuit, Ex parte TP. Nacata 
(Gia Geli r, (2d) 178; Ex parte Koeor Saito 
(D. C.), 18 F. (2d) 116.” The appellant shipped 
for a voyage from San Diego, Calif., to Mexican 
waters and return. No foreign port was named, and 
it 1s questionable, at least, whether any foreign port 
or place was in fact entered. (Italics supplied.) 


Scena -onule cascronmlUl Sex rel, Stapi veCorsi, 287 
U. S. 129, decided on November 7th, 1932, which held 
that the relator’s arrival into this country was an entry, 
notwithstanding he was a member of the crew of an 
American ship which had made a round trip voyage where 
he came from a place outside the United States, and from 
a foreign port or place, where the vessel had docked for 
two and one-half days, and there was no [28] indication 
that the alien had gone ashore, within the meaning of the 


30 Wiliam A. Carnuchael, etc. 


Imniugration laws, citing United States ex rel, Claussen 


v. Day, 279 U. S. 398(11). 


In the case of Taguchi v. Carr, et all, decidediiny aac 
Circuit Court of Appeals for the Ninth Circiiig@omel 
cember 19th, 1932, 62 F. (2d) 307, which was a habeas 
corpus case, the appellant had entered into the United 
States unlawfully at Seattle on August 14th, 1918, and 
had remained continuously in this country until about 
July. 1931, when he signed on an American fishing boat 
at San Pedro, Calif., to engage in fishing on the high seas 
and in Mexican waters. The court: 


“Tt appears that this vessel proceeded southward 
along the Mexican coast in the channel between 
Santa Margarita Island and the mainland for Mexico 
for the purpose of fishing . . . ‘That while on a 
fishing trip on this boat and during a heavy storm 
the fishing boat collided with another and sank off 
Santa Margarita Island, Lower California, Mexico; 
that in order to save the petitioner’s life the captain 
instructed him to land on said island, where he re- 
mained until the America tug boat Homer picked 
up the petitioner and brought him to San Pedro, 


(11) The one case that seems to aid the petitioner, Delaney, is 
Weedin v. Banzo Okada, 2 Fed. (2d) 321, a case decided by the 
Circuit Court of Appeals for the Ninth Circuit on November 24th, 
1924, which decision antedates the group of decisions under discus- 
sion, and which it would seem has been subsequently overruled by 
the Ninth Circuit. The Circuit Court at that time took the view 
that where a Chinaman, a member of the crew, was permitted 
by the captain to land for a few hours at the port of Sydney that 
the petitioner had not made a new entry into the United States. 
The decision in this case evidently hinged on the fact that the 
Government was dealing with a Chinaman, and that the captain 
of the vessel would have been under a penalty if he (the captain) 
had not returned the petitioner to this country. 
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California, arriving on or about the 27th day of 
Septemver o1931 


iiie secard “of Special Inquiry at San Pedro, 
California, after hearing, denied appellant admission 
to the United States and held him subject to depor- 
tation. The specific grounds upon which appellant 
was denied admission are that ‘he is an immigrant 
alien not having in his possession an unexpired im- 
migration visa as required by the Immigration Act 


“The court went on to say: This situation might 
well appeal to us if we had any discretion in the mat- 
ter, but we have none; and the sole question is wheth- 
er or not appellant comes within [29] the provisions 
of the Immigration laws. 


“Unfortunately, appellant was the author of his 
own misfortune. As a fisherman, he must have 
known the perils of the sea, and in making the voy- 
age into foreign waters he knew that he might not 
bemaulemterretunm to the United States Ineractweme 
testified at the hearing: ‘I fully understood that 
touching any foreign land would make it difficult for 
me to return to the United States and it would be 
against the Immigration laws, but during a heavy 
storm our ship collided with another and sank off 
Santa Margarita Island, Lower California, Mexico. 
It was either life or death, and the captain instructed 
us to land on Santa Margarita Island, and every- 
thing would be all right. I have nothing else to offer.’ 


“Under the immigration laws and the interpreta- 
tion placed thereon by the Supreme Court, we are 
compelled to hold that, notwithstanding the misfor- 
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tune which befell appellant, he was coming from a 
foreign country and therefore was subject to the 
immigration laws the same as though he had never 
resided in the United States. United States ex rel 
Leo Stapf, petitioner v. Edward Corsi, 287 U. S. 
129, Commissioner of Immigration, 53 S. Ct. 40, 77 
I, (0 , decided by the Supreme Court November 
7 ACooee 


The Supreme Court of the United States, in U. S. ex 
rel. Volpe v. Smith, 289 U. S. 422, decided on May 22nd, 
1933, had under consideration the specific question of 
what constituted an entry into the United States and said: 


“The power of Congress to prescribe the terms 
and conditions upon which aliens may enter or re- 
main in the United States is no longer open to serious 
question. Turner v. Williams, 194 U. S. 279; Low 
Wah Suey v. Backus, 225 U. S. 460, 468; Bugajevitz 
v, Adains) 22cm es poc jmoore 


“That the second coming of an alien from a foreign 
country into the United States is an entry within the 
usual acceptation of that word is clear enough from 
Lewis v. Frick, 233 U. 5: 291, Claussen saa) 200 
272 US ooo 


The latest decision of the Circuit Court of Appeals for 
the Ninth Circuit is in the case of Albert Del Guercio 
District Director, appellant, vs. Jose Audon Salazar 
Delgadillo, No. 11225, decided January 22nd, 1947, 159 
Fed. (2d) 130, in which case appellee, a citizen of Mexico 
was admitted to the United States for permanent resi- 
dence in 1923, and continued to reside here until June, 
1942, During that month he shipped as a member of the 
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crew of the American Ship “Andrew Jackson,” then under 
the operational [30] control of the United States Govern- 
ment, through the War Shipping Administration. On 
July 12th, 1942, the “Andrew Jackson” was torpedoed 
by the enemy off the coast of Cuba. Appellee was 
rescued and taken to Cuba, where he remained one week. 
He was then flown to Miami, Florida, and admitted to 
the United States in transit by immigration officers for 
a period of not more than thirty days for the purpose 
of reshipping foreign from San Pedro, California. The 
Ginenie Court held that mis arrival at Mian, Florida’ in 
July, 1942, after landing in Cuba, was an entry within 
Sec. 19 (a) of the Immigration Act and that he was sub- 
ject to deportation for having been convicted of second 
degree robbery and sentenced to imprisonment from one 
year to life, within five years after this last entry into the 
United States. 


The rulings of the foregoing authorities on what con- 
stitutes an entry or reentry by the Circuit Court, and by 
the Supreme Court of the United States, may be recapi- 
tulated as follows: Where there is a departure from the 
United States, even into foreign waters, and a return 
into the United States, without the vessel having touched 
at a foreign port, no entry exists on the part of an alien 
entering or reentering into the United States; but where 
a foreign port is touched, even though involuntarily on the 
part of the alien, a return into the United States consti- 
ties an entry Or a reentry, under Sec. 19 (a) of the 
Immigration Act of February 5th, 1917, 39 Stat. 889 (8 
Wi e@n 2) scc 15) (4) wiich Section, hy the way, was 
intended to protect this country from criminals) (Volpe 


v. Smith, 289 U. S. 422.) 
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John Delaney, even though he enlisted in the U. 5S. 
Merchant Marine from the highest of patriotic motives, 
was accepted as an American citizen by jus soli, on the 
documentary evidence that he had in his possession at 
the time he enlisted, was in the zones of combat, risked 
his life for his country, [31] and had no control over his 
destination in foreign territory, nevertheless, he must be 
held to have made a reentry into this country when he 
landed at San Pedro, California, on the SS. “Schenectady” 
on May 20th, 1945, as the word “entry” or “reentry” is 
defined in the Statute, as interpreted by the courts. It is 
just another example of an unjust law that should be 
changed by Congress, or re-examined by the courts. 


Had the petitioner, John Delaney, been a slacker in the 
recent war, and remained in the United States, this ques- 
tion would not have arisen. The government he served 
and helped preserve now would deny him the right to re- 
main in this country, or technically, would deny his re- 
entry therein. 


He was above the age of those called for actual com- 
bat; he could have secured non-combatant work in the 
United States. His error, if any, in the eyes of a highly 
technical construction of the law, was that he served 
during the war in an important branch of that great effort 
and did his bit to preserve our liberties. 


Now our government, instead of commending him for 
patriotic service in the highest and best traditions of our 
history, would deny him the right to remain in this coun- 
try. He registered for the draft; he claimed no exemption 
as many others did; he; ## alt probability, could have en- 
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This court joins the judges of the Ninth Circuit in 
pointing out the harshness and injustice of the law. 
Circuit Judge Sawtelle, speaking for a unanimous court 
(Wilbur, Mack), in re Taguchi vs. Carr, supra, said: 


“This situation might well appeal to us if we had 
any discretion in the matter, but we have none and 
the sole question is whether or not appellant comes 
within the provisions of the immigration laws.” 


The vigorous dissent of Justice Murphy in re Cleveland 
cag. >.) October” berm, 1940) 329 U. S. 14 1s worthy 
Gmenove 12). [32] 

While the decisions of the Ninth Circuit are binding 
on this court, and decisions of the Supreme Court binding 
on both the Circuit Court and this court, it is refreshing 
to find expressions such as we find from the pen of Jus- 
tice Rutledge in the Cleveland case. It is the opinion of 
this court that the harshness, severity and injustice of 


(12) (Dissent of Justice Murphy) “Yet this court in Caminetti 
v. United States, 242 U. S. 470, over the vigorous dissent of Jus- 
tice McKenna in which Chief Justice White and Justice Clarke 
joined, closed its eyes to the obvious and interpreted the broad 
words of the statute without regard to the express wishes of Con- 
gress. I think the Caminetti case can be factually distinguished 
from the situation at hand since it did not deal with polygamy. But 
the principle of the Caminetti case is still with us today, the prin- 
ciple of interpreting and applying the White Slave Traffic Act in 
disregard of the specific problem with which Congress was con- 
cerned. I believe the issue should be met squarely and the Cami- 
netti case overruled. It has been on the books for nearly 30 years 
and its age does not justify its continued existence. Stare decisis 
certainly does not require a court to perpetuate a wrong for which 
it was responsible, especially when no rights have accrued in re- 
liance on the error. CF. Helvering v. Hallock, 309 U. S. 106, 
121-22, Otherwise the error is accentuated; and individuals, what- 
ever may be said of their morality, are fined and imprisoned con- 
trary to the wishes of Congress. I shall not be a party to that 
process.” 
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several provisions of the immigration laws should be 
corrected by the higher courts or by Congress. This 
court has no power except to respectfully make the sug- 
gestion. Trial courts come in direct contact with many 
of these problems. 


The court, up to this point, has assumed that John 
Delaney was an alien, but without having expressed its 
opinion as to his status. 


Was John Delaney an American citizen by jus soli at the 
time of his arrival at San Pedro, California, on the 
SS. “Schenectedy” on May 20th, 1945? 


This court has read with considerable care the pro- 
ceedings had at San Pedro, California, before the Board 
of Special Inquiry, dated May 21st, 1945; May 22nd, 
1945; May 23rd, 1945; May 28th, 1945; June 9th, 1945; 
June 22nd, 1945, and June 26th, 1945; and the proceed- 
ings before the reopened hearing at the same place on 
September 18th, 1946, together with the exhibits attached 
thereto, at which hearings John Delaney was examined 
by different examiners, to ascertain his status as an 
American [33] citizen, native born; and, while there are 
contradictory statements of John Delaney in the record, 
having in mind the conditions under which they were 
made, and the exigencies in which John Delaney found 
himself at the time, the Court feels that John Delaney 
has established his status as a native born American Citi- 
zen, having been born in Brooklyn, New York, on No- 
vember 14th, 1898, and will so hold. The court is assum- 
ing that, because this is an exclusion proceeding, John 
Delaney has the burden of proof to establish this fact 
by a fair preponderance of the evidence. 
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Quaere: When John Delaney joined the United States 
Maritime Service, the United States Government accept- 
ed him as an American citizen, based upon his oath of 
allegiance to the United States and whatever documentary 
evidence of that fact he happened to have in his possession 
at that time, when it was known that he would be risking 
his life for his country; and, if the Government wished 
to dispute his American citizenship, why did it not do so 
at that time, instead of waiting until he arrived on the 
SS. “Schenectedy” at San Pedro, California, on May 
20th, 1945? 


John Delaney stated his father’s name was Michael 
Delaney and that, according to his knowledge and belief, 
he (the father) was born in Cork County, Ireland; lived 
in the [34] United States many years, but did not know 
the dates; that his mother, Margaret Bridget Whalen, 
was born in Ireland and might have become a citizen of 
the United States. John Delaney stated that his father 
and mother were married in Philadelphia, Pennsylvania, 
that they later moved to Brooklyn, New York; that he 
was a week old when his mother died in Brooklyn, New 
York; that his father later married his stepmother, Mary 
Grady Delaney; that his father later returned to Ireland 
and died there when he (John Delaney) was about 
eighteen or nineteen years of age; and that his step- 
mother, Mary Grady Delaney, took him to Ireland when 
he was about two or three years’ old. 


The strongest written evidence in the case to support 
this contention of John Delaney’s birth in the United 
States is the certificate of marriage of his parents, a 
certified copy of which is in evidence as petitioner’s Ex- 
hibit No. 1, showing that M. Delaney and Bridget Whalen 
were married in Philadelphia on October 22nd, 1896. 
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According to John Delaney’s delayed birth certificate, 
John Delaney represents himself as having been born at 
Brooklyn, New York, on November 14th, 1898, or a little 
over two years after his parent’s marriage, which delayed 
birth certificate represents his father to be Michael John 
Delaney, and his mother to be Mary Grady, rather than 
Margaret Bridget Whalen, his natural mother. While 
the respondent herein doubts that the names appearing on 
the marriage license, exhibit 1, are the names of his 
natural parents, nevertheless, it seems to the court that 
John Delaney must have received information from some 
original source that his parents had been married in 
Philadelphia on or about the date indicated, for, if such 
had not been the case, he would have been writing to every 
Bureau of Vital Statistics in the country to have obtained 
such a certificate with the name of Delaney thereon. [35] 


Hearsay Evidence Admissible to Prove Pedigree: 


John Delaney further stated that his father had told 
him that he (John Delaney) had been born in America 
and that he (John Delaney) had been brought to Ireland 
by his stepmother after he (the father) had returned to 
Ireland (page 31 of the record of the hearing before the 
Board of Special Inquiry). While this statement on the 
part of John Delaney may be hearsay and a self-serving 
declaration, nevertheless, under one of the exceptions to 
the hearsay rule of evidence, it is admissible for whatever 
weight the court may desire to give to it. 

Under Sec. 1870 of the Code of Civil Procedtievorsie 
State of California, and in conformity with the provisions 
therein, sec. 4, evidence may be given upon a trial of the 
following facts: 

“The act or declaration, verbal or written, of a 
deceased person in respect to the relationship, birth, 
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marriage or death of any person related by blood or 
marriage to such deceased person - 


subject, of course, to being disproved by the opposing 
side. This the Immigration and Naturalization Service 
has not done to the satisfaction of the court. See also 
Sec. 312 (316) of Jones on evidence civil cases (second 
edition) (13). [36] 

“The testimony of a father, that his children were 
born in California, puts the question of their citizenship 
beyoudecavil.’ Uihompson v. Spray, 72 Cal. 528 14 P. 
182. 


“Evidence that a certain person was born in New York, 
was taken at a tender age to Ireland, and then returned 
to this country, justifies the court in finding him to be a 
citizen, despite the fact that, believing himself to be an 
alien, he had filed a declaration of intention to become a 
eigen seGolden)leece Gold etc. Min’ Co: vy. Cable Cons. 
Goldectem lino. 12 Ney, 312 (11 C. lop. 787—Note 
A.) The court feels that, regardless of who has the 
burden of proof to prove citizenship and/or alienage, 


(13) Sec. 312 (316) of Jones on evidence civil cases (2nd Ed.) 
“Declarations as to pedigree—reason for the exception (to the 
hearsay rule). The well known exception to the general rule ex- 
cluding hearsay, under which certain declarations of deceased per- 
sons may be admitted in cases of pedigree, rests in part on the 
supposed necessity of receiving such evidence to avoid a failure of 
justice, and in part on the ground that individuals are generally 
supposed to know and to be interested in those facts of family his- 
tory about which they converse, and that they are generally under 
little temptation to state untruths in respect to such matters which 
might be readily exposed... The declarations of deceased persons 
may be received, subject to the qualifications hereafter named, when 
such declarations refer to the age, relationship, birth, marriage, 
death or legitimacy of persons legally related by blood or marriage 
to the declarant. But the declarations must have been made before 
the controversy in relation to which they are to be proved arose.” 


40 William A. Carmichael, etc. 


which is evidently on the petitioner in view of the fact 
that this is an exclusion proceeding, that John Delaney 
has met this burden by a fair preponderance of the evi- 
dence by his allegations of birth in this country, in ac- 
cordance with one of the exceptions to the hearsay rule 
of evidence, which allegations have not been disproved by 
the respondent, although the respondent conducted exten- 
sive investigations in Ireland to prove his birth in that 
country. 


John Delaney remembers that when his father put him 
to school in Ireland he registered him as a citizen of the 
United States; and that he attended the national school 
Shambaley in the County of Cork, and the Carrigaline 
male National school in the County of Cork, Ireland. He 
quit school at about fourteen or fifteen years of age. and 
first went to sea when he was a youngster, as a wiper— 
about eighteen years or less. John Delaney further 
stated that when he first returned to the United States 
on the “John Ludgate” he gave his nationality as an 
American (page 35); and that when he shipped out of 
the United States during 1917 or 1918, he gave his na- 
tionality as American; also that when he registered for 
the draft in 1917 he registered as a United States citizen, 
but was turned down because of flat feet; also, when he 
registered under the present Selective [37] Service Sys- 
tem, he represented himself to be an American citizen by 
birth. 


John Delaney has maintained a residence in the United 
States for about thirty years, and during this time he has 
never left the United States for any purpose other than to 
follow the occupation of a seaman, and the animus rever- 
tendi has always been present in his heart and mind. 
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Generally its is presumed, at least until the contrary 
appears, that every person is a citizen of the country in 
which he resides, Shelton v. Tiffin, 6 How. (U. S.) 163, 
12 J Bak Slee 

According to his testimony he has: 

(1) Never applied to any American consul for an 
immigration visa; 
(2) Never paid a head tax at any immigration port 


Gf ehitry, 


(3) Never been excluded from admission to the 
United States; 


(4) Never been deported from the United States; 


(5) Never been confined in an institution for the 
treatment of the insane or feeble minded; 


(6) Never been arrested; 


(7) Never applied for admission to the United States 
for permanent residence as an alien; 


(8) Never been admitted to the United States as an 
alien for permanent residence; 


(9) Never has had an American or British passport, 
or a passport of any other country; 


(10) Never has had in his possession any kind of an 
official paper issued by any country showing his 
birth place and citizenship, except seaman’s dis- 
charge papers; 

(11) Never lived in England; 


(12) Never voted in England; 
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but: 


(13) has voted in New York in 1926 and/or 1927, and 
in Long Beach, California, in 1941, or at any 
rate has been registered to vote. [38] 


The Government, as is reflected by the record of these 
proceedings, made extensive investigations, both in this 
country and in Ireland, to disprove the contention of John 
Delaney that he was born in Brooklyn, New York, but 
without success. 


Contradictory Statements and/or Untrue Statements, of 
John Delaney Considered By the Court: 


The court is well aware of the fact that there are con- 
tradictory and/or untrue statements in the record which 
give considerable weight to the contention of the Immi- 
gration and Naturalization service that John Delaney is 
not an American citizen by birth, and which warrant his 
being excluded from this country, all of which have been 
considered by the court, but it will not be necessary to 
reser to all of them 


In the hearing before the Board of Special Inquiry, 
held at San Pedro, California, (page 3 of the record) 
petitioner John Delaney stated that the reason he told the 
authorities of the vessel “Nehian’, in November of 1924, 
that he was a British subject was that they would not 
have hired an American citizen; and likewise, when asked 
why he registered as an alien on December 16th, 1940, 
at Long Beach, California, he stated he could get no 
record of his birth in Brooklyn, New York, and needed a 
record to obtain employment. 


The court believes that John Delaney has satisfactorily 
answered the questions as to why he represented himself 
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to be a British subject in November of 1924, when he 
shipped on the SS. “Nehian” in 1924; and registered as a 
friendly alien during World War Two on December 16th, 
1940, at Long Beach, California; which events both hap- 
pened prior to the time he was able to obtain a certified 
copy of his parent’s marriage in Philadelphia, Penna., 
dated December Ist, 1943, mailed to him from Phila- 
delphia by the Department of Public Health. [39] 


Since 1941, John Delaney has consistently maintained 
his American birth in Brooklyn, New York, as is evi- 
denced by his application for original license (Ex. 5); 
his Application for identification card (Ex. 6); and his 
application for extension of route or raise of grade of 
license (Ex. 7), all attached to the record of hearing 
before the Board of Special Inquiry held at San Pedro, 
California, in which he represented himself as having 
been born in this country. 


This court, in addition to the statements made by John 
Delaney relative to his pedigree, clearly admissible as ex- 
ceptions to the hearsay rule of evidence, will require no 
greater documentary evidence of his citizenship than that 
which was acceptable to the United States Maritime 
Service when he joined that service. John Delaney, as a 
second Assistant Engineer on the SS. “Schenectady,” 
went into the war zones to risk his life, or even die for his 
country, if necessary, all the time firmly believing that he 
was an American citizen by birth. If John Delaney had 
been less patriotic and more timid, in other words a 
slacker, he would not have found himself in his present 
predicament, or have been incarcerated by the Immigra- 
tion officials at San Pedro, California, for six weeks prac- 
tically incommunicado. John Delaney is not a homo sine 
patria, but a citizen of the United States by jus soli, and 


44 William A. Carmichael, etc. 


is not subject to exclusion proceedings. His domicile or 
residence is in the United States of America. 


In the case of People v. Guariglia, decided by the Kings 
County Court, New York, on October Ist, 1946, 65 N. Y. 
Sup. (2d) 96, a seduction case, where the court had for 
consideration the question of whether or not the statute 
of limitations of that state ran against the defendant 
while he was without the State of New York as a member 
of the United States Army in the European theatre of 
operation, the Court held that it did on the theory that 
he continued to be an inhabitant or resident [40] of the 
State. The court said: 


“Applied to the instant case, it is clear that while 
the defendant was in the armed forces he continued 
to be both an inhabitant and a resident of the State. 
Indeed the People stipulated on the trial that at and 
prior to September 24, 1943, the date of the seduc- 
tion “the defendant resided in the County of Kings 
State of New York, where he was domiciled. * * * 
That from October 15, 1943 to on or about Decem- 
ber 15, 1945, continuously, the defendant was with- 
out the State of New York as a member of the U. S. 
Army in the European theatre of operations under 
the orders of his superior, and that his domicile 
continued in the State of New York during that 
period.’ 


“Even in the absence of such stipulation the de- 
cisions hold that a soldier continues to be an inhabi- 
tant or resident of the State for the purpose of 
voting etc. ‘In legal phraseology “residence” is 
synonymous with “inhabitancy” or “domicile”’, De 
Meli v. De Meli, 120 N. Y. 485, 491, 24 N. E. 996, 
998, 17 Am. St. Rep. 652. “* = = sNAScoldiemend 
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inilitary service remains an inhabitant of the State. 
me 5 Am. Jur. 37. ‘A seaman owtanenguvoy- 
age and a soldier in actual service, may be respectively 
inhabitants of a place, though not personally present 
there for years.” Sears v. City of Boston, 1 Metc. 


250, 42 Mass. 250. (Italics supplied.) 


If this theory should be supported by the Circuit Court 
of Appeals for the Ninth Circuit it would make no dif- 
ference whether or not John Delaney was, or was not, a 
native born citizen of the United States by jus soli during 
the time he was on the SS. “Schenectady”, for, in legal 


contemplation, he never did leave the United States. 


The writ of habeas corpus is hereby granted; the peti- 
tioner, John Delaney, is ordered released from technical 


custody, and his bond is ordered exonerated. 


Counsel for the petitioner will prepare Findings of 
Fact and Conclusions of Law, and a judgment, in accord- 
ance with this opinion, within ten days, after having 
presented same to counsel for the respondent herein for 


approval as to form. 


Dated at Los Angeles, Calif., this 21 day of February, 
1947. 


fee el oO CON NOR 
U. S. District Judge 


[Endorsed]: Filed Feb. 21, 1947. Edmund L. Smith, 
Clerk. [41] 
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[Title of District Court and Cause] 


FINDINGS OF FACT AND CONCLUSI@MN. 
OF LAW 


The above entitled matter came on regularly to be 
heard upon the petition of John Delaney, for a Writ of 
Habeas Corpus to which petition a return thereto was 
filed by the Department of Justice Immigration and 
Naturalization Service, Los Angeles, California, District 
No. 16, denominated respondent through Albert Del 
Guercio, its district director and upon the traverse of the 
petitioner to said return and the further supplemental 
return filed by the respondent before the Honorable J. F. 
T. O’Connor, district Judge for the District Court of the 
United States, in and for the Southern District of Cali- 
fornia, Central Division. 


The petitioner being present in person and represented 
by his Attorney David C. Marcus, Esquire of Los An- 
geles, California, and the respondent being represented by 
James M. Carter, Esquire, United States Attorney, 
Robert Wright, Esquire, Assistant United [42] States 
Attorney and Bruce G. Barber, Esquire, Chief Adjudica- 
tions Division United States Immigration and Naturaliza- 
tion Service, all of Los Angeles, California. 


That said matter was heard by the above entitled Court 
on the 14th day of January, 1947; that evidence both oral 
and documentary was introduced on behalf of the peti- 
tioner and respondent, the Court being fully advised by 
oral argument and briefs submitted by respective counsel, 
and the cause thereupon having been submitted and the 
Court having rendered its written opinion granting said 
Writ of Habeas Corpus and directing counsel for peti- 
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tioner to prepare Findings of Fact and Conclusions of 
Law, in accordance with its opinion, it is therefore the 
Findings of Fact of the Court as follows: 


ily 


It is true that petitioner John Delaney, in the year 1943 
upon entering the service of the United States Maritime 
Service took oath of allegiance to the United States 
Government, that while in such service he was paid by 
the United States Government, through the Treasurer 
of the United States, in Washington, D. C., that during 
his entire service of enlistment extending over a period 
of approximately a year and six months, petitioner was 
assigned to the 5. S. “Schenectady” a tanker owned and 
operated by Beacon Hill Shipping Co., agents for the 
United States War Shipping Administration, as engineer; 
that he was commissioned a Lieutenant in the United 
States Naval Reserve and that he was ordered to sea 
by the United States Coast Guard; that penalty for failure 
to obey orders was Court Martial. 


I, 


That pursuant to his orders petitioner John Delaney, 
departed from the United States on June 10, 1944, aboard 
the S. S. “Schenectady” an armed oil tanker which ren- 
devouzed with the United [43] Fleet upon the high seas 
supplying it with oil. Petitioner, as a member of the crew 
of said vessel went to Australia, the Persian Gulf, New 
Zealand, the Marshall Islands, Curacao, Dutch West 
Indies, through the Panama Canal, to the Marshall and 
Admiralty Islands and Ulithi, Caroline Islands and thence 
returned to San Pedro, California, United States of 
America, on the 20th day of May, 1945. That petitioner 
was in battle engagements in the Marshall Islands and 
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Ulithi and was awarded the Atlantic War Zone Bar, the 
Mediterranean Middle East War Zone Bar, the Pacific 
War Zone Bar, and the Merchant Marine Combat Bar. 


III. 

That it is true that petitioner upon his departure from 
the United States aboard the S. S. “Schenectady” intend- 
ed to return and during his entire foreign service upon 
the high seas served aboard the said S. S. “Schenectady.” 
That it is true that petitioner entered the United States 
from said vessel on May 20, 1945, returned to his home 
in Long Beach, California, resumed his residence, and 
not until May 21, 1945, did he first learn or was advised 
that the Immigration Office at San Pedro, California, de- 
sired that he report to them, which said petitioner in the 
uniform of an officer in the Merchant Marine did there- 
upon report to said immigration Office. 


Tive 
That it is true that petitioner was then and there 
taken into custody by said Immigration Service, respond- 
ent herein, detained, restrained and deprived of his liberty 
until the issuance by this Court of its Writ of Habeas 


Corpus. 


V. 
That it is true that petitioner John Delaney, upon his 
return to the United States entered or reentered the 
United States on May 20, 1945. 


VI. 
That it is true that John Delaney, was born in Brook- 
lyn, [44] New York, on November 14, 1898, to John 
Delaney, father and Margaret Bridget Whalen, mother. 
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Vor. 
That it is true that his father, John Delaney and his 
mother Margaret Bridget Whalen, were married in Phila- 
delphia, Pennsylvania, on October 22, 1896. 


WAUUE 
That it 1s true that Delaney’s mother died in Brooklyn, 
New York, a week after the birth of petitioner; that his 
father then married Mary Grady and returned to Ireland 
with petitioner as an infant. 


IX. 

That it is true that petitioner returned and entered the 
United States at Wilmington, North Carolina on Novem- 
ber 14, 1924 and since that time he did not leave or depart 
from the United States for any foreign port or destina- 
tion but was continuously employed in the United States, 
until his departure aboard the S. S. “Schenectady,” on 
June 10, 1944 as aforesaid. 


xe 
That it is true that petitioner: 


(1) Never applied to any American Consul for an 
Immigration visa; 

(2) Never paid a head tax at any Immigration port 
of entry; 

(3) Never has been excluded from admission to the 
United States; 

(4) Never has been deported from the United States; 
(5) Never has been confined in an institution for 
the treatment of the insane or feeble minded; 

(6) Never has been arrested: 

(7) Never has applied for admission to the United 
States for permanent residence as an alien; [45] 

(8) Never has been admitted to the United States 
as an alien for permanent residence; 
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(9) Never has had an American or British passport 
or a passport of any other country; 

(10) Never has had in his possession any kind of an 
official paper issued by any country showing his 
birth place and citizenship, except seaman’s dis- 
charge papers. 

(11) Never has lived in England. 

(12) Never has voted in England. 


XI. 

That it is true that petitioner has voted in New York, 
in 1926 and 1927, and in Long Beach, California, in 1941 
and has been a continuous resident of the United States 
for a period of approximately 30 years. 


xo: 
That it is true that petitioner registered for the Selec- 
tive Service Draft in the United States in 1917 and in 
1940, claiming American citizenship by birth. 


XII. 

That it is true that John Delaney, enlisted in the United 
States Maritime Service; commissioned a lieutenant in the 
United States Naval Reserve; directed and ordered to 
ship aboard a United States registered armed tanker; 
took oath of allegiance to the United States Government ; 
risked his life for his country and at all times claiming 
United States citizenship by birth and was accepted for 
service, by the United States Maritime Service, commis- 
sioned as an officer in the Naval Reserve, served aboard 
United States, registered armed vessel as an American 
citizen by birth. 

SIL. 

That it is not true that petitioner was born at Cork, 

Ireland or is a citizen of Ireland. [46] 


vs. John Delaney ou 


XV. 
That it is true that petitioner is of good moral char- 


acter. 


That by Reason of the Foregoing Findings of Fact 
the Court Does Hereby Make and Enter Its Conclusions 
of Law: 

i 

That petitioner herein is an American citizen by birth 
and has continued to be and now is an American citizen 
by birth. 

ie 

That petitioner herein is an American citizen by Jus 

Soli and is not a citizen of any other country. 


gue 
That petitioner John Delaney, is illegally and unlaw- 
fully detained, confined and restrained of his liberty by 
the respondent Department of Justice, Immigration and 
Naturalization Service, at Terminal Island, Los Angeles, 
California. 
IV. 
That petitioner is entitled to a Writ of Habeas Corpus, 
to be released from custody and his bond exonerated. 
Let Judgment be entered accordingly. 
Dated: This 28 day of May, 1947. 
Recd. May 22, 1947. 


J. F. T. O'CONNOR 
Judge of the U. S@@icmict Court 


[Endorsed]: Filed May 28, 1947. Edmund L. Smith, 
Clerk. [47] . 


52 William A. Carmichael, etc. 


In the District Court of the United States 
in and for the Southern District of California 
Central Division 


No. 4591-O’C. Civil 


In the Matter of the Application of 
JOHN DERANEY 
For a Writ of Habeas Corpus. 


JUDGMENT 


The above entitled matter coming on regularly to be 
heard upon the petition of John Delaney, for a Writ of 
Habeas Corpus to which petition a return was filed by 
the Department of Justice Immigration and Naturaliza- 
tion Service, Los Angeles, California, District No. 16, 
denominated respondent through Albert Del Guercio, its 
district director and upon the traverse of the petitioner 
to said return and the further supplemental return filed 
by the respondent before the Honorable J. F. T. O’Con- 
nor, District Judge for the District Court of the United 
States in and for the Southern District of California, 
central division. 


The petitioner being present in person and represented 
by his Attorney David C. Marcus, Esquire of Los An- 
geles, California, and the respondent being represented by 
James M. Carter, Esquire, United States Attorney, 
Robert Wright, Esquire, Assistant United States At- 
torney and Bruce G. Barber, Esquire, Chief Adjudica- 
tions Division, United States Immigration and Natural- 
ization Service, all [48] of Los Angeles, California. 


That said matter was heard by the above entitled Court 
on the 14 day of January, 1947; that evidence both oral 
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and documentary was introduced on behalf of the peti- 
tioner and respondent, the Court being fully advised by 
oral argument and briefs submitted by respective counsel, 
and the cause thereupon having been submitted and the 
Court having rendered its written opinion granting said 
Writ of Habeas Corpus and directing counsel for the 
petitioner to prepare findings of fact and conclusions of 
law in accordance with its opinion and findings of fact 
and conclusions of law having been prepared, signed and 
filed it is therefore the order and judgment of this Court: 


(1) The petitioner John Delaney, is an American 
citizen by birth and has continued to be and now 
is an American citizen by birth. 

(2) The petitioner herein is an American citizen by 
Jus Soli and is not a citizen of any other country. 

(3) The petitioner John Delaney, is illegally and un- 
lawfully detained, confined and restrained of his 
liberty by the respondent Department of Justice 
Immigration and Naturalization Service at Ter- 
minal Island, Los Angeles, California. 

(4) The petition for Writ of Habeas Corpus is hereby 
granted, the petitioner is ordered released from 
custody and his bond exonerated. 


Done in open Court, this 28 day of May, 1947. 


j. F. T. O-CONNGE 
Judge of the U. S. District Court 


Judgment entered May 28, 1947. Docketed May 28, 
1947. Book C. O. B. 43, page 374. Edmund L. Smith, 
Clerk, by Francis E. Cross, Deputy. 


[Endorsed]: Filed May 28, 1947. Edmund L. Smith, 
Clerk. [49] 
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NOTICE (OF 2 new 


To John Delaney, petitioner, and David C. Marcus, his 
attorney, 206 South Spring Street, Los Angeles, Cali- 
fornia: 


Please take notice that respondent appeals from the 
entire judgment entered in this cause on May 28, 1947, 
to the Circuit Court of Appeals, Ninth Circuit. 

Dated: August 25, 1947. 

JAMES MM CGARTER 

United States Attorney 
RONALD WW AiG 

Assistant U. S. Attorney 
ROBERT E. WRIGHT 

Assistant U. S. Attorney 

Attorneys for Respondent 
ALBERT DEL GUERGI¢ 
District Director, United States Department of Justice, 


Immigration and Naturalization Service, District 
No. 16 


[Endorsed]: Filed; mld. copy to David C. Marcus, 
atty. for petnr., Aug. 25, 1947. Edmund L. Smith, 
Clerk. [50] 
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SmeULATION AND ORDER FOR TRANSMITTAL 
Ore ChRiGin we EXHIBITS 


It is stipulated between the parties hereto that the orig- 
inal exhibits introduced on the trial of this cause may be 
transmitted to the Circuit Court of Appeals in leu of 
the reproduction of the said exhibits as a part of the 
printed record on appeal. 

Petitioner’s Exhibits 1, 2, 3, 4, 5, 6 and 7 are identified 
and received in evidence on pages 3, 10, 70, 11, 13, 20 and 
23 respectively of the reporter’s transcript of proceedings 
aeetiertiial. 

Respondent’s Exhibits A and B are identified and ad- 
mitted in evidence at page 52 of the reporter’s transcript 
of proceedings at the trial. 

Said exhibits shall be transmitted by the Clerk of this 
court to the said Circuit Court of Appeals for the Ninth 
Circuit, with the record on appeal in this cause, and when 
the appeal in this cause has been heard and determined, 
said exhibits shall be returned to the Clerk of this court 
by the Clerk of the Circuit Court of Appeals for the Ninth 
Cinenit. 

jews MCA Ek 

United States Attorney 
RONALD WALKER . 

Assistant United States Attorney 
ROBERT E.WRIGEEE 

Assistant U. S. Attorney 

Attorneys for Respondent-Appellant 
DAVID C. MARCUS 

Attorney for Petitioner-Appellee 


It Is So Ordered this 24 day of September, 1947. 
fete) CONNOE 
Judge U. S. District Court 


[Endorsed]: Filed Sep. 24, 1947. Edmund L. Smith, 
Clerk, [51] 
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STIPULATION: Woel@r HeEORD 


It is stipulated between the parties hereto that the 
transcript of the record to be filed in the United States 
Circuit Court of Appeals for the Ninth Circuit, pursuant 
to an appeal taken in the above entitled cause, shall in- 
clude the complete record including, but without limitation 
of the generality hereof, this stipulation and the stipula- 
tion for the transfer of the original exhibits, and in- 
cluding stenographic transcript of proceedings. 

Said transcript to be prepared as required by law and 
the rules of this court and the Federal Rules of Civil 
Procedure, and to be filed in the office of the Clerk of 
the United States Circuit Court of Appeals for the Ninth 
Circuit as required by law and said rules. 

Dated: September 24, 1947. 

JAMES WWia@ Mikal. 

United States Attorney 
RONALD WALKER 

Assistant U. S. Attorney 
ROBERT ESvwRIGH TET 

Assistant U. S. Attorney 

Attorneys for Respondent-Appellant 


DAVID CC] MARCUS 
Attorney for Petitioner-Appellee 


[Endorsed]: Filed Sep. 24, 1947. Edmund L. Smith, 
Clerk. (2) 
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SPOR ATION SPOR SUBSTITUTION OBREARTY 
RESPONDENT 


Whereas Albert Del Guercio is no longer District Di- 
rector, United States Department of Justice, Immigration 
and Naturalization Service, District No. 16, and said 
office is now occupied by William A. Carmichael; 

It is stipulated that William A. Carmichael, District 
Director, United States Department of Justice, Immi- 
gration and Naturalization Service, District No. 16, may 
be substituted as party-respondent in this action for AI- 
bert Del Guercio, who at the time of the institution and 
prosecution thereof held the office of said District Di- 
HCtOl., 

Dated: September 26, 1947. 

(AMES. CARTER 

United States Attorney 
RONALD WALKER 

Assistant U. S. Attorney 
ROBERT E. WRIGHT 

Assistant U. S. Attorney 

Attorneys for Respondent-A ppellant 
DAwadDrC. MARCUS 

Attorney for Petitioner-Appellee 


It is so ordered this 26 day of Sept., 1947. 


Jae FO CONNOR 
idee, U.S. Dist yer 


[Endorsed]: Filed Sep. 26, 1947. Edmund L. Smith, 
Clemls, 53) 
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CER TIBICAT Pe @ns@rn his 


I, Edmund L. Smith, Clerk of the District Couritemic 
United States for the Southern District of California, do 
hereby certify that the foregoing pages numbered from 
1 to 53, inclusive, contain full, true and correct copies 
of Petition for a Writ of Habeas Corpus; Return to 
Writ of Habeas Corpus; Traverse; Opinion of the Court 
Granting Writ of Habeas Corpus; Findings of Fact and 
Conclusions of Law; Judgment; Notice of Appeal; Stipu- 
lation and Order for transmittal of Original Exhibits; 
Stipulation as to Record and Stipulation and Order Sub- 
stituting Party Respondent which, together with Original 
Petitioner’s Exhibits 1 to 7, inclusive; Original Respond- 
ent’s Exhibits A and B and copy of Reporter’s Transcript 
of Proceedings held on January 14, 1947, transmitted here- 
with, constitute the record on appeal to the United States 
Circuit Court of Appeals for the Ninth Circuit. 


Witness my hand and the seal of said District: Court 
this 30 day of September, A. D. 1947. 


(Seal) EDMUND L. SMITH 
Clerk 


By Theodore Hocke 
Chief Deputy Clerk 
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Honorable J. F. T. O’Connor, Judge Presiding 
REPORTER’S TRANSCRIPT OF PROCEEDINGS 
Los Angeles, California, January 14, 1947 


Appearances : 

For the Petitioner: David C. Marcus, Esq. 

For the Government: Robert E. Wright, Esq., Assist- 
ant United States Attorney. 


Los Angeles, California, Tuesday, January 14, 1947, 
10:00 a. m. 


JOE DEANE Y , 


the petitioner, called as a witness in his own behalf, 
being first duly sworn, testified as follows: 

The Clerk: Your full name is John Delaney? 

The Witness: Yes. 


Direct Examination. 
By Mr. Marcus: 


Mr. Delaney, what is your business or occupation? 
Marine engineer. 


By whom are you employed at the present time? 
The United States Government. 


Where at? 
Terminal Island. 


What kind of work are you doing now? 


Oe eee ee CS 


Supervising the installation of engines and ma- 
chinery in ships. 

©. Of what country are you a citizen? 

A. The United States. 
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When and where were you born? 
In the United States. 
Where were you born? 
Brooklyn, New York. 
What date? [2*]| 
The 14th of November, 1898. 
. Were your father and mother marrnediiimmmiie 
United States? A Se, Sie 

Q. What was your mother’s name? 

A. Bridget Whalen. 

The Court: Your parents were married where? 

A. Philadelphia. 

©. By Mr. Marcus: I have the marriage certificate 
here. What was your afther’s name? 

A. Michael Delaney. 

©. I show you a marriage certificate dated October 
22, 1896. The certificate is dated December 1, 1943, 
but the date of the marriage is indicated as on October 
22, 1896, license No. 88243, issued to M. Delaney and 
Bridget Whalen, both of Ireland, showing the marriage 
of M. Delaney and Bridget Whalen on October 22, 1896, 
by Rev. John Scully, 317 Willings Abbey, Roman Cath- 
olic Chien 

I offer that in evidence. 

Mr. Wright: I object to it upon the ground that it 
is already in the record, as a part of the proceedings. 

The Court: It may be received. 

The Clerk: This will be Petitioner’s No. 1 in evi- 
dence. 


O>O>Oro 


(The document referred to was marked Petitioner’s 
Exhibit No. 1 and was received in evidence.) [3] 


*Page number appearing at top of page of original Reporter’s Transcript. 
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O. By Mr. Marcus: When did you first depart from 
the United States, Mr. Delaney? 


How long did you remain in Ireland? 
Until I was about 15 or 16 years old. 
Did you then return to the Uniter States? 
Yes, sir. 
What year was that, approximately? 
Oh, I would say it was around *12 or ’13:; some- 
thing like that. I am not sure of the year. 
Q. How did you come to the United States at that 
time? 


A. My father took me when I was a child. 
©. How old were you, approximately? 

A. About a year old. 

Q. Where did you go? A. To Ireland. 
Q. Did your mother go with you? 

A. No, my mother died. 

Q. When? 

Een childbirea 

©. Your father remarried? A. Yes, sine 
©. Before departing for Ireland? A. Necrreite 
©. 

a 

QO. 

A. 

QO. 

Be 


A. I ran away from home. I got a job on a ship, 
and came out here as a wiper in the engine room. [4] 
Q. How long did you remain in the United States 


at that time? A. Until 1924. 
©. Did you reside continuously in the United States 
at that time? Ewe Y es, Sin 


QO. What happened in 1924? 
A. I went on a ship again. I shipped out in 1924 on 
an American ship. We went to Europe, and I lost my 


ship in Europe, and I came back then in November, 1924. 
We left in August, 1924. 
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Q. You attended school in Ireland, did you, during 
the period that you resided there? A. Yeseisite 

Q. Do you remember the name of the ship on which 
you entered the United States in 1924? 

A. The Ninian. 

Q. That is spelled N-i-n-i-a-n? 


a Ves 
Q. You resided continuously in the United States 
since that entry in 1924? A. Yes, sir. 


Q. You worked for the government in the Geodetic 
Survey? Po SOS 

Q. What year. [5] 

A. 1924. I worked about a year, I think, with the 
United States Geodetic Survey Service in Florida. 

Q. You continued to reside in the United States 
continuously since 1924? A. Y esamcir 

Q. Until when? A. Until 1943. 


Q. What did you do in 1943? 

A. I went in the Naval Reserve. They were calling 
all engineers up. The Army called me. Also, I pre- 
ferred to go into the Naval Reserve. 

Q. Did you enter the Naval Reserve? 

A. Yes, sir, the United States Merchants Marine 
Reserve. It is a branch of the United States Naval Re- 
serve. 

Mr. Wright: Objected to, your Honor, as a con- 
clusion of law. 

Mr. Marcus: That is not law. It is a fact. 

Mr. Wright: That it is a branch of the United States 
Naval Reserve is a matter of law. 

The Court: Lay a further foundation. 
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QO. By Mr. Marcus: My Delaney, tell us where you 
went in 1943, 

A. I went to the South Pacific. 

Q. Not out of the United States—how did you enter 
the Service? [6] 

A. The government called all engineers that had li- 
censes. 

Q. You had a license at that time? A. Bites: 

Q. Where did you go? 

A. I went to San Pedro. I saw the Coast Guard 
officer there. The Coast Guard officer signed me up and 
Semime to tae Officers School in San Francisco) 

QO. In 1943? A. In 1943. 

©. Did you attend the Officers’ School there? 

A. Yes, sir. 

Q. Were you commissioned at that time? 

A. When I finished my training, sir, after I passed 
my examination. 

What were you commissioned ? 

A lieutenant. 

In what? 

In the United States Merchant Marine Reserve. 
Then did you resign from that service? 

I was discharged from that service. 

Then did you join the United States Naval Re- 


OPO FO SO 


serve? 

A. That was the United States Naval Reserve. We 
had to join that in order to get on these ships. They 
had to have certain government men on each oil tanker 
to take charge of [7] the men. 

Mr. Wright: Your Honor, I submit that there should 
be a document. The man said he was commissioned. 
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The Court: Yes. Have you any document? 

Mr. Marcus: That is, his release from the Maritime 
Service? 

Mr. Wright: Yes. What was his commission in the 
Navy, or Naval Reserve? 

The Court: Lieutenant in the Marine Reserve. 

Mr. Wright: I understood him to say Naval Re- 
serve, your Honor. 

Mr. Marcus: Here is his commission, your Honor. 

Q. I will ask you whether or not this is your com- 
mission in the United States Maritime Reserve as a lteu- 
tenant? ee Ys. 

The Court: When was that issued? 

Mr. Marcus: It was issued March 6th, 1944. John 
Delaney. Service No. 4433-00243. Issuing officer S. 
Patton. 

Mr. Wright: Your Honor, I did not object when 
he asked him if this was his commission, but having 
his individual identification card is not a commission 
in anything. 

Mr. Marcus: Let the court decide that. I will offer 
this in evidence at this time, with the privilege of with- 
drawing it. 

©. Mr. Delaney, were you issued that card at the 
time [8] you became a lieutenant in the Service? 

A. After we were sworn in, sir. 

Q. Is that what they gave you? AD es: 

The Court: Did you receive any other commission? 

The Witness: I received my commission with this 
paper, to relieve me from active duty in the United States 
Maritime Service. 

The Court: What is the date of it? 
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Mr. Marcus: United States Maritime Service. Re- 
lease from active duty. This is to certify that John 
Delaney, 4433-00243, has been released from active duty 
as Lieut. on March 25, 1944, at San Francisco, Calif. 
and placed in an inactive status in the United States 
ieiiimesScrvicessoioned Lieut S. U. Pattcm 

Is this the document you received prior to the time you 
were granted the identification card? A. Yes. 

M@iiiceCourt. What is the date of it? 

Mr. Marcus: March 2, 1944. 

Mr. Wright: We have no objection. 

The Court: In evidence. It may be withdrawn by 
the substitution of a photostatic copy. 

Mr. Marcus: We offer this in evidence. 

Mr. Wright: No objection to either of these. Of 
course [9] we are not conceding by that that they are 
competent or relevant. 

The Clerk: These two documents are Petitioner’s 
Exhibits 2 and 3, respectively, in evidence. 


(The documents referred to were marked Petitioner’s 
Exhibits 2 and 3, respectively, and were received in evi- 
dence. ) 


@. By Mr. Marcus: I show you a card issued by 
the Captain of the Port at Los Angeles, to John De- 
laney, on December 27, 1943, indicating citizenship U. 
S. A., and ask you whether or not that card applies to 
you. A. Yes, sir. 

Mie Cente.) Kead it into the récends 

Mr. Marcus: (Reading:) Identification only—not 
a pass... _Issued by Captain of Port Logs Angeles. Name 
Delaney, John. Occupation, Engineer Officer. Sponsor, 
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Various S. S. Co’s. Validated—United States Coast 
Guard. R. D. Dyas C. Sp Genuine only if watermarked. 
U. S. C. G. sNaomcoicos: 

On the reverse it indicates as follows: Issued De- 
cember 27, 1943. Expires when revoked. Citizenship 
USA. Place of birth, New York, U. S. A. Age 44. 
Height 5-6. Weight 150. Color eyes, blue. Color hair, 
blond. Bearing fingerprint, index finger, right hand. 
Signed John Delaney. 

I offer this card in evidence. 

Mr. Wright: I object to it as incompetent and ir- 
[10] relevant, your Honor. I have no objection to it 
being considered by the court. 

The Court: It will be admitted in evidence. It may 
be withdrawn by the substitution of a photostatic copy. 

The Clerk: Petitioner’s Exhibit No. 4. 


(The document referred to was marked Petitioner’s 
Exhibit 4 and was received in evidence. ) 


QO. By Mr. Marcus: Mr. Delaney, subsequent to 
your commission, as a lieutenant, did you receive from 
the War Shipping Administration directions for you to 
proceed to San Francisco and report to the commanding 
officer of the United States Maritime Service? 

A. Yessir. 

Q. I will ask you whether or not these are the in- 
structions that you received on March 2, 1944? 

A. Yesvsir 

Mr. Marcus: May this be offered in evidence, letter 
dated March 2, 1944, from War Shipping Administra- 
tion, directed to Delaney, John, Lieutenant U. S. Mari- 
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time Service, from enrolling officer, Wilmington, Cali- 
LOiminean 
The Court: Read it into the record. 


Mr. Marcus: (Reading): War Shipping Administra- 
tion. Division of Training. United States Maritime 
Service. 

March 2, 1944. 

From: Enrolling Officer, Wilmington, California. [11] 

To: Delaney, John Lt. USMS. 

Subject: Orders; travel. 

Reference: REO Telephone conversation Feb. 29, 
1944, 

1. Proceed immediately to San Francisco, California 
and report to the Superintendent or Commanding Officer 
of the U. S. Maritime Service Turbo-Electric School for 
training. 

2. The travel necessary to the execution hereof is 
required by the public interest. 

3. You will depart from Los Angeles, Calif. via S. P. 
R. R. at 1700 this date. 

4, Following transportation is issued to you: 

T. R. 51,476 & 51,477. 

Meal Tickets 58991 & 58992 (Emergent 58993) 

Geo. A. Coverdale, WSA U. S. M. S. 
Enrolling Officer. 


Q. Did you report pursuant to that order and di- 
rection? Ewe es, Sil. 

Q. And did you enroll and take courses provided un- 
der these instructions? A, Wess 
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The Court: The document will be received and may 
be withdrawn upon the substitution of a photostatic 
copy. 

The Clerk: That will be Petitioner’s Exhibit No. 5 
in evidence sii) 


(The document referred to was marked Petitioner’s 
Exhibit 5 and was received in evidence. ) 


QO. By Mr. Marcus: Subsequent to your graduation 
from the school you stated that you were commissioned, 
according to this record, as a lieutenant? 

A. Yes, sir. 

Q. Did you receive any instructions then from the 
United States Maritime Service? A. Yessine 
Or Naval Reserve, Maritime Service? 

Yes, sir. 

What were those instructions? 

To proceed to San Pedro. 

Did you proceed? Ay Yes, sit. 
What year? A. That was 1944. 
What did you do then? 

Then I was assigned to a ship. 

As what? 

As second assistant engineer. 

What ship were you assigned to on your first 
voyage? 

A. The De Golia, Edwin B. De Golia. 

Q. The record indicates that you shipped January 5, 
1944, from San Pedro, California, is that correct? [13] 

Pe SSS, 

Q. Where did you gor 

A. We went to Seattle. 


OPO POOO POPrO 
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Q. From there where did you go? 

A. Came back to San Pedro. 

©. Is that the only trip that you made in that vessel? 

A. That is the only trip, yes. I was assigned then 
to go overseas. 

QO. On June 6, 1944, the record indicates you shipped 
aboard the S. S. Schenectady, is that correct? 

XN ES. 

Q. Where did you go? 

A. Went to the Pacific and Atlantic. 

Q. Under what orders did you ship on the S. S. 
Schenectady? 

A. Under United States Reserve orders from the 
Coast Guard. The Coast Guard has jurisdiction over 
all the men. 

Q. You shipped foreign on the S. S. Schenectady? 
What was your first trip? 

Pee iiheshrst trip on the 5. 5. Schenectady waco 
eign ports in the South Pacific and Atlantic. 

QO. Where did you go first? 

A. We went straight to Australia on that ship. 

Q. What kind of a vessel was it? 

A® Oil tanker. [14] 

Q. Were you loaded at the time you departed from 


the United States? A. Yes, sir. 

OQ. Where did you receive your orders from to de- 
part? A. From the Navy, sir. 

©. The United States Navy? 

A. The Admiralty, yes. 

Q. How do you know it was from the Admiralty? 

A. We were under sealed orders all the time, at- 


tached to the American Fleet. 
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QO. Where? A. Pacific Islands. 

Q. You stated you first went to Australia? 

Dy Ves: 

©. What port did you visit in Australia? 

A. New Zealand. We first went down to the Persian 
Gulf. 

©. What did you do there? 

A. Loaded with oil there, and brought it back to 
Australia. 

©. Then what did you do? 

A. Then we went back again .and loaded oil there, 
and went back to the Marshall Islands, and the Ad- 
miralty Islands. We were supplying the Fleet with oil. 

©. How long were you in the South Pacific? [15] 

A. One year and a month, I think. 

Q. During that period of time from whom were 
you receiving your orders? 

Erommrneutlect, 

Were you in contact with the Fleet? 

Yes, sir, they were giving us our instructions. 
They were giving you your instructions? 

Yes. 

As to what to do? A. Yes, sir. 

Where did you supply oil? 

We supplied oil to the Fleet. We were six 
months with the American Fleet. Then they transferred 
to the English Fleet. 

Where did you go with the American Fleet? 

We went to the Pacific. 

You were in the Pacific, were you not? 

Yes, sir. 


POO PO PO Sy 


>O PO 
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©. Were you in any engagements in the Pacific? 
A. In the Marshall Islands, the Admiralty Islands, 
and Ulithy. 
©. Were you in those three engagements? 
A. No, we got to the Admiralty Islands when the 
engagement was on. 
What engagements were you in? [16] 
Marshall Islands and Ulithy engagements. 
Did you carry any guns on your ship? 
hes: 
Of what character? 
6-inch and 8 anti-aircraft guns. 
Did you have any Naval personnel on your ship? 
Yes, sir. 
Who were those Navy personnel? 
The gunnery men; the men who handled the 
They were trained for that. 
Members of the United States Navy? 
Yes. 
How about the captain? 
The captain, he belonged to the Reserve, sir. 
©. On your various trips to the Persian Gulf and 
return to the Fleet, under whose instructions were you 


PIO FO FO SO SO 


ee) 
= 
=) 
n 


>O PO! 


acting ? 

A. Under Fleet’s orders, sir. 

Q. Did you actually supply oil to the Fleet on the 
high seas? 

A. No, we supplied the oil to the mother ship, the 
store ship. 

©. On the high seas? 

A. In port; wherever we could find her; wherever 
she would meet us. > 
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Q. All those instructions, you stated, were given to 
you [17] from the United States Navy? 

A. Yes, sir. They are all sealed orders; under sealed 
orders at all times, of the United States Navy. 

Q. How do you know they were from the United 
States Navy? 

A. The Captain told us when we got out so many 
degrees, where we had to go. 

Q. You stated you were then assigned to the British 
Navy? ics. 

©. Where was that? 

A. We were sent to the British Fleet in the Pacific 


©. How long were you with the British Fleet? 

A. Six months. 

Q. What were you doing? 

A. Supplying oil there. 

Q. During your service on the S. S. Schenectady, 
with the British Fleet, were you acting under instruc- 
tions? A. From the British Admiralty. 

©. Did you at any time serve aboard any other vessel 
besides the S. S. Schenectady ? 

No), Stir, 

Q. On this voyage? Pee NOhesitem pie 

Q. I will show you your certificates, issued by the 
Maritime Service— 

Mr. Wright: Can’t we stipulate to them, counsel? 

Mr. Marcus: Yes. This is ‘his combat certificate. 

Mr. Wright: The words relate to the Pacific War 
Zone Bar and Merchant Marine Combat Bars. You 
don’t need to identify these. You may introduce them. 
We make no objection to them. 
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ites Court: | Whey may be received, stbjeee to the 
same order of the court, that they may be withdrawn 
upon the substitution of photostatic copies. 


Mr. Marcus: (Reading:) War Shipping Admin- 
istration. This is to certify that Lieut. John Delaney 
has been awarded the Pacific War Zone Bar confirm- 
ime active service with the United States Wilerchant 
Marine in that war area. Signed E. S. Land, Admin- 
istrator. War Shipping Administration. This is to 
certify that Lieut. John Delaney has been awarded the 
Merchant Marine Combat Bar confirming active service 
with the United States Merchant Marine in a ship which 
was engaged in direct enemy action. E. S. Land, ad- 
ministrator. 


War Shipping Administration. This is to certify 
that Lieut. John Delaney has been awarded the Medi- 
terranean Middle East War Zone Bar, confirming ac- 
tive service with the United States Merchant Marine 
in that war area. E. S. Land, Administrator. 


War Shipping Administration. This is to certify 
that [19] Lievt. John Delaney has been awarded the 
Atlantic War Zone Bar confirming active service with the 
United States Merchant Marine in that war area. E. 
S. Land, Administrator. 


I offer these as one exhibit. 


The Clerk: They will be Petitioner’s Exhibit No. 6 
in evidence. 


(The documents referred to were marked Petitioner’s 
Exhibit No, 6 and were received in evidence. ) 
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Q. By Mr. Marcus: Did you go to the Atlantic 
Ocean at any time on the Schenectady? 

A. No, sir. 

©. You stated you were gone approximately one year 
and a few days, from the United States? 

A. We left— 

Q. In January? 

A. No, we left on June, 1944. We got back June 
or July, I believe, 1945, 

©. You were aboard this tanker during all the time? 

A Yes 

QO. Tell us what the S. S. Schenectady is. What is 
its register? 

A. All ships were taken over by the United States 
Government, all oil tankers, for supply to the Fleet, so, 
therefore, you were in the Navy area at all times. She 
was an oil tanker built in San Francisco. [20] 

Mr. Wright: I object to that, your Honor, as not 
being the best evidence, and relates the conclusion of 
the witness. 

The Coure a) Vesa thatimay concut. 

©. By Mr. Marcus: This was an American reg- 
istered vessel, was it not? Noe Y GS, 0Site 

©. During your service on this American registered 
vessel you were on board the S. S. Schenectady during 
all these periods you have indicated? 

jay 2S, Br, 

Q. You never set aboard any other vessel? 

A.  Nowsie: 

Mr. Wright: Can’t we introduce that record in evi- 
dence, counsel? J think it will cover his record. It is 
his continuous service record. 
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Mr. Marcus: Shall I read it, your Honor? 
Miter Court: ses, 


Mr. Marcus: (Reading:) Issued by Bureau of 
Marine Inspection and Navigation. 

Name of Seaman, in full, John Delaney. 

Statement of age, date of birth 14 November, 1898. 

Statement of personal description. 

Height, Feet, 5 Inches, 6. 

Color of Eyes, Blue, Hair, grey. 

Complexion, Fair. [21] 

Continuous Discharge Book No. 233972. 

Place of birth, New York 

Grade 2nd Ass’t. Engr., Ocean, any H. P. 

The Witness: Any horsepower. 

Mr. Marcus: No. A 3330. 

Home address of seaman, 725 E. 6th Street, Long 
Beach 2, California. 

Signature of issuing officer P. L. Woodruff, Acting 
Merchant Marine Inspector, Port of Los Angeles, Calif. 


Signature of seaman, John Delaney. 


Certification of Discharge. 

Name of ship, official number and class. 

1. Edwin De Golia, Tanker. 

Date and place of engagement, Jan. 5, 1944, San Pedro. 

Rating, 2nd. Ass’t. Eng. 

Description of Voyage, Coast-wise. 

Date and place of discharge, Feb. 10, 1944. San 
Pedro. 

Signature of (1) Master; and (2) Shipping Com- 
missioner and official stamp. D. A. Wishmoff, 
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2. S. S. Schenectady, 242620. Tanker. 

Date and place of engagement, June 6, 1944. San 
Pedro; 

Rating, 2nd. Ass’t. Eng. 

Description of voyage, Foreign. 

Date and place of discharge, May 23, 1945. San 
earo: 

Signed W. G. Friar. [22] 


I offer this book in evidence. 
The Court: In evidence. 
The Clerk: Petitioner’s Exhibit No. 7. 


(The document referred to was marked Petitioner’s 
Exhibit No. 7 and was received in evidence.) 


Mr. Marcus: Attached to this book appears the fol- 
lowing, which we will ask be included in the same Ex- 
hibit: 

United States Coast Guard. Certificate of Discharge. 

John Delaney. Serial No. G 2622521. 

Issued by W. G. Friar. 

I hereby certify that the above entries were made by 
me and are correct and that the signatures hereto were 
witnessed by me. 

Dated this 5th day of June, 1944. W. G. Friar, 
Master of Vessel. 

Name of seaman, John Delaney. 

Citizenship, USA. Certificate of Identification No. 
ZA330. 

Rating, 2nd Ast. Eng. 

Date of Shipment, May 16, 1944... 

Place of Shipment, San Pedro, Cal: 
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Date of Discharge, June 5th, 1944? 

lace o: Wischarge, San Pedro, Calif. 

Name of Ship, Schenectady. 

Official No. 242620. 

Class of Vessel, Steam. [23] 

Nature of Voyage, Coastwise. 

Passport Division, Customhouse, San Pedro, Cali- 
fornia. 

Received from John Delaney, Date Dec. 27, 1943. 
One Dollar ($1.00) with application for seaman’s pass- 
port. 

F. H. Rock, Agent, Department of State. 

Note: Passports are issued from Washington, D. C., 
by the Department of State, about three months after 
application has been filed. You will receive official noti- 
fication by mail when your passport has been issued. 
Bring the notification and this receipt 1m person to obtain 
passport. 


Put that with it, please. I don’t know that it has 
any bearing on it, but I want it in. 


Q. How long had you lived in San Pedro, Cali- 
fornia, Mr. Delaney, prior to 1945? 

Dvemoince 1937. 

Q. You had been continuously residing at least in 
the United States since 1924, as you stated before? 

ie Yes: 

Q. And in Long Beach since 1937, is that correct? 

MESES ibe. 

Q. What is your address there? 

A. I had various addresses there. I moved around 
to different places. 
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Q. The address indicated in this book is 725 East 


6th Street, Long Beach? [24] A. Yess 

Q. Was that your residence at the time you shipped 
aboard the S. S. Schenectady? aoe Yes: 

Q. When you departed did you leave any property 
in the United States? A. I left my car. 

Q. And your personal effects? A. Yes, sir. 

©. In themW@istede states: A. Yes, sir. 

Q. Did you ever vote in the United States? 

A Ves 

©. When? 

A. I voted in Long Beach the last election, but I 


was away the election before. We were at sea the last 
election. We couldn’t vote. 


Q. But you did vote? A. Yes, sir: 

Q. For the President of the United States? 

A, Yes 

Q. You returned in May, did you,p—May or June? 

A. Yes, sir. 

©. The record indicates that you returned on the 
S. S. Schenectady. [25] 

A. May 6th., I think it was. 

QO. May 23, 1945. Did you get off ship? 

A. Yesmein 

Q. On the 23rd? A. Yes, sir. 

Q. Did you go to your home? A. Yeoucns 

Q. Did you stay all night at your home? 

AD Yes sit. 

Q. That was in Long Beach? A. Yes;esie 

©. In the United States? 

A. Yes, sir. 
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Q. Did you return to the ship the next day? 

A. The ship was out in the harbor, sir. We couldn’t 
get any place to dock, so the ship was in the harbor, 
and I called up the shipping office, at San Pedro, where 
the ship was. They told me I had to report to the Im- 
migration Station. 


QO. When was that? A. The following day. 
©. After you had arrived in the United States, and 
had resided here overnight? A. Yes, sina 


Q. At your home in Long Beach? 

Eee es sit | 26)| 

Q. Then did you go to the United States Immigration 
Office ? A. Yes, sir. 

©. Were you in uniform at that time? 

ieee es, SIF, 

©. What happened? 

A. They detained me there. They wouldn’t let me 


©. They took you into custody? A. Westesine: 
Q. At that time did your uniform indicate your rank 
as heutenant? Pees sir, 


Q. Then what was done with you? 

A. I was there six weeks. I wouldn’t be allowed to 
communicate with no one. 

©. You were where six weeks? 

A. In prison. 

Q. In other words, you had been in the United States 
one day. Were you in jail? A. In prison, yes. 

Q. You were finally released on a writ of habeas 
corpus? A. Yes. 

Q. You had some hearings down at San Pedro? 

vee Vesa [i2/ | 
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Q. You requested an attorney to represent you? 

A. Yes, sir. 

Q. What were you advised? 

A. I was refused. 

Q. At any time during those proceedings have you 
ever been permitted the right to have counsel? May 
it be stipulated that he was refused the right to coun- 
sel? The record so indicates it. 

Mr. Barber: That is not a fact, your Honor, when 
you put it that way. The law does not authorize his 
having counsel during the hearing. 

Mr. Marcus: That’s for the court to determine. I 
ain going to the unfairness of the hearing. 

Mr. Barber: I think we have several citations from 
United States vs. Ju Toy— 

Mr. Marcus: I am not arguing the matter. I asked, 
would you stipulate he was refused the right of counsel? 

The Court: Counsel has modified his suggestion. 
He was about to state it when you interrupted. 

Mr. Wright: I would say that the law did not au- 
thorize petitioner to have an attorney present during the 
Board of Special Inquiry hearing. The law does au- 
thorize him to have an attorney on appeal. You: were 
his attorney on appeal. He had consulted with you, and 
also with another attorney at the conclusion of the 
Board’s hearing. [28] 

Mr. Marcus: You will stipulate that he was denied 
the right to counsel at the proceedings. 

The Court: At the hearing. 

Mr. Marcus: At the hearing. 

The Court: Of the Board of Special Inquiry? 
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Mr. Marcus: Of the Board of Special Inquiry. 

QO. By Mr. Marcus: Approximately how many hear- 
ings did you have, Mr. Delaney? 

A. About six hearings. 

Q. Before I pass up your foreign voyages, did you 
ship on any other ships besides the S. S. Schenectady 
and De Golia? fe, ING, Sines 

Q. Was there a hospital ship you shipped on? 

A. Yes, there was a hospital ship. It was the hos- 
pital ship Republic. 

©. When was this? 

A. I think it was—that was in 1945, December, 
1945. 

QO. Wasn’t that before you shipped on the Schenec- 
tady? 

A. No, that was after. I was supervising work on 
the hospital ship at that time; repair work. 

©. For the government? 

For the government, yes. 

Was that after you returned on the Schenectady ? 
After I returned from the Pacific. 

Aren’t you a bit confused, Mr. Delaney? Didn’t 
they: [29] take you into custody the day they returned? 

i, PXies, sir. 

Q. You couldn’t have been on the Republic, could 
your 

A. After I got released from prison the Army called 
me back. The A. T. S. called me to attend and super- 
vise on the hospital ship that got damaged at sea. That 
was why I was assigned to that ship. 

-Q.. Did-you ship out? 
A. No, ‘sir, only on the steam trial. 


OO >O> 
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Q. What do you mean by that? 

A. Up the coast, San Francisco and Seattle. 

Q. Who gave you your orders in connection with 
that? 

A. The A. T. S.—Army Transport Service. 

Q. You took that vessel to sea too? 

A. Yes, sir. 

Q. Was that torpedoed? 

A. I believe after, yes. 

Q. When you entered the United States— 


The Court: Let us-clear up the attorneyshipiimagien 
We should clarify that a bit. The government says he 
was permitted to have counsel, but not at the hearing. 
Will you clear that up, please? 

Q. By Mr. Marcus: Mr. Delaney, the record of the 
hearing indicates that on May 21, 1945 you had a first 
hearing before the Board of Special Inquiry, at San 
Pedro, Calitionnia 30 [Ae comin. 

Q. It also indicates here that the date of your arrival 
was May 20th, aboard the S. S. Schenectady, is that 
correct? A.” Bhat is* correct. 

Q. Were you at that time advised that you had a 
right to counsel, or an attorney at those proceedings? 

A. No, sir. 

Mr. Marcus: Will you stipulate with me, counsel, 
that the record indicates he was not advised of his right 
to counsel at this proceeding? 

Mr. Wright: On page 17 of the typewritten tran- 
script, he was not advised of his right to have counsel, 
because the Board as constituted would not permit him 
to have counsel, but the court said: You have the 
right to appeal. He was then advised that he had a 
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right to counsel on appeal. I think if you ask the 
petitioner, he will admit that he consulted with an at- 
torney in San Pedro prior to the time you came into 
the case. 

Mr. Marcus: I am simply asking whether you are 
willing to stipulate that he was not advised of his right 
to counsel at the first hearing, on May 21st. 

The Court: Counsel answered him by saying it is 
the position of the government that he was not entitled 
to one. You are now asking him to stipulate that he 
was entitled to an attorney, and did not receive one. [31] 

Mr. Marcus: My theory is that he was entitled un- 
der the constitutional rights to counsel. 

The Court: All I am interested in is that you ask 
the witness when he first contacted counsel. 

QO. By Mr. Marcus: Did you have, or advise with 


an attorney? ene es, sir. 

QO. Wait a minute—on the date of the first hearing, 
May 21, 1945? A. No, sir. 

Q. You did not advise with an attorney? 

A. No, sir. 

©. On that date were you taken into custody? 

A. Yes, sir. 

Q. Were you lodged in prison in San Pedro? 

A. That’s right. 

©. How long were you there before you could con- 


tact an attorney? A. Around two weeks. 

Q. Had you during that period of time requested 
permission to have counsel? 

A. Yes, sir, and I was refused. 

Q. Who did you ask? 

A. I asked the Chairman of the Board. 
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Q. What was his name? [32] 

A. Mr. Prooney, I believe, or Cooney. 

Mr. Wright: Cooney. 

Q. By Mr. Marcus: Do you know Mr. Bennett? 
A. Yes, sir. 

©. At any time was he Chairman of the Board? 
A. No, sir. 

©. Did you ever ask him for an attorney? 

A. Yes, sir. 


The Court: What did he say? 

The Witness: He said no, that I was not allowed to 
have an attorney at the hearing. 

QO. By Mr. Marcus: Were you advised at the first 
hearing that you had a right to consult with an at- 
torney at any time? 

A. I asked if I was allowed to have one, and they 
said no. 

The Court: You have not answered counsel’s ques- 
tion. Read the question. 


(Question read by the reporter.) 


©. By Mr. Marcus: At the first hearing were you 
advised that you had a right to consult with an attorney? 

A. No, sir. 

Q. The record indicates that a further hearing was 
held on May 22, 1945, before the same Board. Did you 
have an attorney represent you at that time? [33] 

A, (Nowsin 

©. Were you permitted to advise with an attorney 
at that times A. No, sir. 

©. The record further indicates that on May 23 you 
had a further hearing at 1:30 in the afternoon. Were 
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you at that time advised that you had a right to confer 
with an attorney? Ae INosesir. 

Q. Or had you conferred with an attorney? 

A. No, sir. 

©. Did you ask permission from the members of the 
Board to confer with an attorney? Aes eit, 

Q. Were you granted such permission? 

A. I was refused, sir. 

©. How long subsequent to this date did you con- 
fer with an attorney? 

A. When I was in this prison, sir, I had to get word 
by a friend to consult an attorney. I wouldn’t be al- 
lowed to use the telephone to call an attorney. 

Q. Did you consult with an attorney from Long 
Beach? A. Yes. 

©. How long after you had the first three hearings 
I have indicated? 

A. That was, I think, about the fourth hearing. [35] 

©. Did you ask permission to have that attorney 
present at this fourth hearing? 

A. No, sir, I asked permission if I could get bail. 
They told me that I could not get bail to get out; that 
I would not be released. I did not plead for an attorney 
at the hearing, because they told me I could not have an 
attorney at the hearing. 

Q. You asked permission to be released from prison 
on bail? A. Yes, sir. 

Who did you ask that of? 

Ipacskeamivin. Bennett. 
“The Chairman of the Board? = A. Yes, sir. 
Was he the Chairman at that time? 

No, Mr. Cooney was the Chairman of the Board. 


POO PO 
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Q. You asked Mr. Bennett? Jee NEGE. 


Q. What did he state to you? 

A. He refused. 

Mr. Marcus: Will you stipulate to Mr. Bennett’s 
official position at San Pedro? 

Mr. Wright: Yes, Mr. Bennett was the officer in 
charge at San Pedro of the Immigration and Naturaliza- 


tion Service, under the District Director at Los An- 
geles. [36] 


Q. By Mr. Marcus: After you conferred with this 
attorney in Long Beach, where did this conversation take 
place?—Did he come to jail to talk to you? 

A. Yeoman. 

The Court: What is his name? 

The Witness: I don’t know his name. 

The Court: Have you got it? 

Mr. Wright: I think he is referring to Attorney 
Leonard Di Micelli, at 1008 South Pacific Avenue, San 
Pedro, California. 

Q. By Mr. Marcus: Was any conversation held with 
Attorney Di Micelli in your presence, with the Immigra- 
tion officer? 

A. Mr. Di Micelli came in to see me, with permission 
of Mr. Bennett. Mr. Cooney was at the hearing, and 
told them no attorney was allowed to be at the hearing, 
so I never saw the attorney any more. 

Q. Was that the extent of your advise from counsel? 

A. “Yes: 

©. You subsequently communicated with another at- 
torney? A. Yes. 

©. Who was that? A. Mr. Marcus. 
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Q. I came down to visit you at San Pedro? 

Ewe csa|07) 

Q. In my presence do you remember a conversation 
that I had with Mr. Cooney and Mr. Bennett regard- 
ing your representation at these hearings, and my re- 
quest to be permitted to attend those hearings? 

A. He refused. 

©. Do you remember if I asked hime ey. Weyics. 

©. What did he advise me? 

A. He said no, no attorney was allowed at the hear- 
ings. 

Q. Do you remember my likewise requesting that 
you be permitted to post bond to be released from prison? 

A. Yes, sir. 

QO. What was the answer at that time? Did he 
permit you, or grant you permission to post bond for 
your release from prison? A. Yes, sir. 

Q. He did? 

A. No, he didn’t sir. I think it was you that did it. 
I am not sure of that. 

Q. Do you remember my asking Mr. Bennett and 
Mr. Cooney that you wanted to be released on bond? 

i SUES 

Q. And he replied he would not permit your release 
on bond? Eee Thats right, sir oe) 

QO. Do you remember that subsequently a writ of 
habeas corpus was issued out of this court? 

ee Y Gs,esit. 

Q. For your release on bond? Pomeves, sir. 

Q. Do you remember my taking that wirt of habeas 
corpus to Mr. Cooney and Mr. Bennett at Terminal 
Island ? A. Yes, sir. 
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Q. In your presence they refused to recognize the 
writ of habeas corpus? 

A. That’s right. 

Q. And refused your release? 

A. That’s right, sir. 

The Court: Is that in the record? 


Mr. Marcus: Yes, your Honor, they had a hearing 
on that. 

Mr. Barber: I think we had a discussion on that. 
Mr. Marcus indicated that there was some confusion at 
the Port. Subsequently we had an investigation. That 
was a matter that would come within the jurisdiction of 
the Administrative Department. Huis statement that he 
was refused release on a writ is incorrect, because the 
man was released on the writ. 

The Court: That is very important to this court, if 
a writ issued out of the United States Court is going to 
be repudiated by an officer of the government. 

Mr. Wright: Wasn’t he produced under the writ? [39] 

The Court: JI want to be clear on what happened 
down there. Here is a very serious statement in the 
record, that an officer of the Immigration Department 
repudiated a writ of the United States District Court. 
That isi the @eecord sere 

Mr. Wright: In view of the court’s interest in that 
I suggest that the witness testify to the facts. He 
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testified to the conclusion, that it was refused. Let us 
get the facts. 
The Court: I want to have the record develop the 


facts. 


Q. By Mr. Marcus: Do you remember my coming 
to San Pedro with the original writ of habeas corpus? 
A. Yes, sir. 


Q. And in your presence delivering it to the officer 
in charge? PL enGes Sit. 


Q. And what was done with that writ? 

The Court: What was said at that time? 

The Witness: He would not recognize the writ. 
The Court: Is that what he said? 

The Witness: Yes, sir. 

The Court: Who said that? 


The Witness: Mr. Cooney. I believe it was Mr. 
Cooney, and Mr. Bennett. 


The Court: Did they both say it? 


The Witness: Yes, the fact of the matter is that 
when Mr. Marcus came to the office the second time 
with the writ, I [40] believe— 


The Court: Don’t go to the second time. Let us 
get through with the first time first. 
The Witness: When Mr. Marcus came to the office 


he called for me, and they brought me down there, and 
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Mr. Bennett was there and a guard was there at the 


time, and they refused then. 

The Court: Was Mr. Cooney there? 

The Witness: Mr. Cooney, yes. 

The Court: And Mr. Bennett? 

The Witness: Mr. Bennett, yes. 

The Court: The first time? 

The Witness: Yes. 

The Court: Present then were Mr. Cooney, Mr. 
Bennett, a guard, and Mr. Marcus and yourself? 

The Witness: Yes, sir. 

The Court: Proceed from there. 

The Witness: They refused. 

The Court: Not that they refused. What was said? 
Who spoke? You don’t have to give the exact words, 
but as nearly as you can. 


The Witness: Mr. Marcus said he presented a writ 
of habeas corpus. 

The Court: The original writ? What did he do with 
it? Did he hand it to anybody? [41] 

The Witness: Yes, sir. 

The Court: Who did he hand it to? 

The Witness: Mr. Bennett. 

The Court: What did he say when he handed it to 
him? 


The Witness: He would not recognize it. 
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The Court: What did Mr. Marcus say when he handed 
it to Mr. Bennett, if you remember? You don’t have 
to give the exact words. 

The Witness: When Mr. Marcus handed it to Mr. 
Bennett he refused to accept it. 

The Court: That is what he said? 

The Witness: Yes, sir. 

The Court: What was said next? Did he say any- 
thing else? Did he give any reason for refusing to 
accept it? 

The Witness: No, sir, he did not. So Mr. Marcus 
left then, and he came down the next day, I believe, again. 
I know Mr. Marcus left at that time, and went back. 

The Court: Where did you go? 

The Witness: I was taken back up to my dormitory, 
and the next afternoon Mr. Bennett sent a guard for 
me, that I was to be released on a writ. That was the 
next day. 

The Court: Were you released? 

The Witness: Yes, sir. 

The Court: Was Mr. Marcus down there then? 

The Witness: No, sir. [42] 

The Court: Anything further will be developed later. 
Porecess) ati) 2700) 


(Whereupon, a recess was taken until 2:00 o’clock 
p.m.) [43] 
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Los Angeles, California, January 14, 1947, 2:00 o’clock 
O, san 


The Court: Mr. Cross, call the calendar. 

The Clerk: Yes, your Honor. No. 4591 Civil in the 
matter of the application of John Delaney for a writ of 
habeas corpus and for further court hearing. 

The Court: Are both sides ready? 

Mr. Marcus: Ready. 

The Couneaaeinoceed: 

Mr. Marcus: Mr. Delaney, take the stand. 


JOHN DELANEY, 


the witness on the stand at the time of adjournment, 
being previously duly sworn, resumed the stand and 
testified further as follows: 


Direct Examination. 


By Mr. Marcus: 


Q. Mr. Delaney, when you called this first attorney 
to talk to you, will you tell the court how you were per- 
mitted to talk with this attorney? 

A. VWeelime i: Bennett assigned a guard with me to 
speak to the attorney; and, therefore, the attorney would 
not have nothing to do with the case, except he would 
speak to me alone. 

Q. Were you permitted at that time to talk to your 
attorney alone? [44] | 
No, sir. 

Was there a guard present at all times? 
Yes, sir. 

During your conversation with this attorney? 
Yes, sir. 


PO PO & 
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©. Were you permitted to consult with your at- 
torney at that time without the presence of a guard? 

A. No, sir. 

Q. Who was the guard? 

A. Oh, I don’t know his name, sir. 

©. What was his position? 

MinewCourt: “Aeevard. 

The Witness: Well, he was a guard. 

Oy By Mr Marcus: Was he in the service of the 
Immigration Department? 

wm @)in, Yes, siram ces, 

©. An immigration officer? 

A. Immigration officer, yes, sir. 

©. Subsequent to that time when you employed the 
services of Mr. Marcus to represent you, approximately 
how many times did he come to visit you? 

A. About three times, sir. 

QO. Were you at any time of those times permitted 
to converse or consult with him without the presence of 
aeeuard ? A. No, sir. [45] 

©. Was there a guard of the Immigration Service 
always present during all of the conversations? 

A. Yes, sir. 

Q. You testified this morning concerning the in- 
stance when the writ was brought, the writ of habeas 
corpus was brought, to the office at San Pedro where 
you were detained in custody. 

Do you remember the circumstances at that time? 

ime Yes, sir. 

Q. Do you remember what day it was? 

Can we stipulate that it was the third day of July 
that the writ was first presented? 
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Mr. Bruce Barber (Immigration and Naturalization 
Department): Your Honor, I don’t think any stipula- 
tion is needed there. That matter was taken up with 
Judge McCormick, and his release was effective on July 
5. But that is a matter of record before Judge Mc- 
Cormick. 

Mr. Marcus: All right. 


Q. Do you remember on July 3rd, on or about July 
3rd, that I first appeared there with the writ of habeas 
corpus? A, ES, he 

©. And is that the instance that you related this 
morning, that they refused to recognize the writ? 

A. Yes esin, 

Q. Your release was subsequently secured on July 
5th, [46] was it not? A. That’s right, sir. 

©. And you remained in custody two days subse- 
quent to the date that the writ was issued? 

A. Thataseigit, sin: 

©. Subsequent to your release there were several 
hearings at the Immigration Office in San Pedro, were 
there? A. Yes, sir. 

Q. Do you know approximately how many? 

A. I would judge around six times, sir. 

©. On any of those occasions were you permitted 
to have an attorney present? A. No, sir. 

©. And were you residing in the United States at 
that time? A. Yes, sir. 

QO. Did you at any time make a request for permis- 
sion to have an attorney? BL VERS Sie. 

©. Of your own choosing present at these proceed- 
ings? A. Yes, sir. 
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Of whom did you make the request? 

To the chairman of the board. 

Who was that? 

Mr. Cooney and also Mr. Bennett. [47] 


What was his reply? 
They refused. They told me I was not allowed 
any attorney. 

Q. Mr. Delaney, did you ever take the oath of al- 
legiance to the government of the United States? 

A. Yes, sir. 

Q. When did you do that? A. In 1943. 


©. Under what circumstances? How did you happen 
to take the oath of allegiance? 

Peeeiimjoming thereserves, sir, the United = States 
Maritime Reserve. 


> FO PO 


Q. Now, while you were in the service of the gov- 
ernment of the United States, by whom were you paid? 

A. We were paid by the United States government. 
Our checks come from Washington. 

QO. Do you remember how these checks were made 
out, by whom? 

A. United States Treasury. 

Q. Was that during your entire service with the Mari- 
time Service? pee cS, Sir. 

©. Covering what period of time? 

A. Well, I would judge about a year and six months. 

Q. Now, in these various ‘trips that you made did 
you [48] yourself voluntarily make any of the trips 
from the United States? Awe NGmong 

Q. How did you ship? 

A, I was assigned to that ship, sir. 
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Q. Under what. How were you signed? 

A. As engineer of the ship. 

Q. No, what, but how were you assigned? 

A. Well, the Coast Guard assigned me to the ship 
to take the ship out. 


Q. Did you receive any orders to go out? 

A. Yes, sir. 

Q. Where did these orders come from? 

A. They came from the United States Coast Guard. 

Q. Do you know of your own knowledge at that time 
whether or not the United States Coast Guard was a 
part of the United States Navy? A. Yestens 

Q. Was it? Jove Y Corustte 


Q. Do you know what the penalty would be, of your 
own knowledge, in case you refused to ship when you 
received your orders? A. Yes, sir. 

Q. What? [49] 

A. We would be court-martialed in time of war. 

Mr. Marcus: You may cross examine. 

Mr. Wright: No cross examination, your Honor. 

The Court: That is all. 

Mr. Marcus: Step down. 


(Witness excused.) 


Mr. Marcus: Petitioner rests. 


Let me suggest this, your Honor: If the court would 
care to hear any further testimony regarding the ques- 
tion of this writ and this presentation and the refusal 
of the right of counsel, I can take the stand and testify 
to those facts. 

The Court: I do not care for any. 


Mr. Marcus: Very well. Petitioner rests. 
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Mr. Wright: This is the crew list covering the vessel 
Schenectady. 

The Court: Was there a bond in this case? 

Mr. Marcus: Yes, there is, your Honor. 

The Court: How much? 

Mr. Marcus: $500. No objection. 

Mr. Wright: May this be marked Respondent’s Ex- 
hibit A? 

The Court: Respondent’s Exhibit A for identifica- 
tion. 

The Court: In the file is the record of the hearing 
before the Board of Special Inquiry held in San Pedro, 
California. That is marked Exhibit A. Do I under- 
stand that is part of the testimony in this court? [50] 

Mr. Wright: Do you know, Mr. Barber, about Ex- 
hibit A? 

Mr. Barber: ‘That was attached to the supplemental 
return, your Honor. 

The Court: I want to be sure what the record is in 
the case. 

Mr. Barber: I believe, your Honor, that is the first 
exhibit attached, and that was— 

Mr. Wright (Interposing): That is the original 
return, isn’t it? 

Mr. Barber: Yes. Now, there will be a duplicate 
of this complete hearing in the central office file which 
contains the complete proceedings, including the decisions 
of the Board of Immigration Appeals and the Commis- 
sioner. But at that time the case had not yet reached 
the Attorney-General, as I recall. 

Mr. Wright: Didn’t we attach that as an exhibit to 
the supplemental return? 

Mr. Barber: Yes. That whole hearing was attached 
to the supplemental. 


98 William A. Carmichael, etc. 


Mr. Marcus: I understand there is another exhibit 
here of the entire proceedings. 

Mr. Wright: Of the entire proceedings, yes, Do 
you have those, Judge? 

The Court: No. Do you mean the final hearing? 

Mr. Wright: Yes, your Honor. This is the com- 
plete file [51] on the entire: proceedings, and it is the 
big volume of papers here that is attached to the sup- 
plemental return. 

The Court: Including the Exhibit A that is in the 
file to which I have called your attention? 

Mr. Wright: Yes. That includes this, doesn’t it? 

Mr. Barber: Yes. 

The Court: All right. 

Mr. Barber: ‘There is an index on that, your Honor. 
Those -files are rather difficult to get to. We prepared 
an index on the top referring to the red pencil figures, 
the lower right-hand corner. 

The Court: Yes. The pages are indicatedimmaca 
This is part of the evidence to be considered in this case, 
is it? 

Mr. Wright: Yes, your Honor. 

The Court: All right, proceed. 

Mr. Wright: The respondent now offers in evidence 
the certified copy of the crew list covering the departure 
of the vessel Schenectady on June 9, 1944, to which coun- 
sel has stated he has no objection. 

The Court: The crew list of June 9, 1944? 

Mr. Wright: As Exhibit A, Respondent’s Exhibit A. 

The Court: In evidence, Mr. Cross. You will mark 
this as Respondent’s Exhibit B in the file. 

The Clerk: This will be Respondent’s Exhibit B. 

The Court: Let me see Respondent’s Exhibit A, 
please. [52] 
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(Document handed to the court.) 

Mr. Wright: You are marking the return, Mr. Cross, 
but I guess it is all right. 

Mine Court: Ismiethat part of it? 

Mr. Wright: Yes, the whole file. 

iiie Clerk. Yes. 

The Court: What is the point with reference to Ex- 
hibit A, the list? Is the point there that it does not 
show the petitioner is a member of that ship’s crew? 

Mr. Wright: It shows, your Honor, that the vessel 
was operated by a commercial company, that Deconhil 
Shipping Company as an agent of the Maritime Com- 
mission—the War Shipping Administration, I should 
say—and on line 21 appears the name of the petitioner 
ete 

Mr. Marcus: Do I understand that that Crew list— 

The Court (Interposing): Line 21 has the name of 
John Delaney. This is a very poor copy. 

Mr. Wright: Line 21? 

aie Commi: 21°” Yes, line 21 has the name of John 
Delaney, No. 233972; birth place: New York. 

It has a date on it in that column “Citizen or subject 
of” but what the date is is indistinct. ‘Age, 45.” 

Mr. Wright: Under the column headed “Citizen or 
subject of” 

fine Court: Yes, [53] 

Mr. Wright: Yes. Above that date is “U. S. A.” 
on line 15. 

The Court: Well, then, there is another line— 

Mr. Wright (Interposing): Line 19. 

The Court: Yes. What is that? 

Mr. Wright: There is a percentage mark, apparently 
a typographical error. on) - . 
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The Court: That is what I wanted to clear up. 
“Age, 45; five feet six. Description: Complexion .. .” 
and after the name “John Delaney” is “Lieutenant, Hair, 
Brown,” I guess. It has a ditto above it. “Capacity, 
second assistant engineer.” 

Mr. Wright: Engineer. 

The Court: ‘““Name and address of next of kin,” re- 
ferring to John Delaney again, it is very indistinct. 

Mr. W atelte Go: 

The Court: What? 

Mr. Wright: “Co” for cousin. 

The Court: “Co” and another letter. 

Mr. Wright: “R. McArdle.” 

The Court: After the “Co” I see another letter. 

Mr. Wright: “Co:” 

The Court: “R. McArdle,’ M-c-A-r-d-l-e. 

Now, is that 725 East Sixth Street, Long Beach, 
California? [54] 

Mr. Wright: Yes. 

The Court: ‘Owned and operated by Deconhil Ship- 
ping Co., agents for War Shipping Administration. 
Bound from Los Angeles, California, June 9th, 1944, 
to Foreign,” without any other designation. ‘The fol- 
lowing composed the crew: .. .” 

Then as we have stated already on line 21 is the name 
of the petitioner in this case. 

I assume that is the petitioner. Is there any dispute 
about it? 

Mr. Marcus: There is no question about that. 

The Court: No dispute about that? 

Mr. Wright: No question about that, your Honor. 

The Court: Is there, counsel? 

Mr. Marcus: No, none. 

The Court: All right, proceed, gentlemen. 
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Mr. Marcus: May it be stipulated, counsel, that Mr. 
Delaney has no criminal record? You have the FBI 
report. 

Mr. Barber: There is not in the deportation hearing. 

The Court: Probably the government could not go 
that far, but it could go far enough to say that the re- 
port they have does not show any. But that may not 
be accurate. 

Mr. Barber: Yes, I have reviewed the record; and 
so far as the record shows there is no criminal record. 

The Court: That is as far as you could ask the 
govern- [55] ment to go. All right. 

Mr. Wright: Respondent rests, your Honor. 

The Court: All right. 

Mr. Marcus: No rebuttal. 

The Court: All right. The matter is under submis- 
sion, gentlemen. 

Does the government desire to furnish the court some 
authorities with reference to the new point developed 
today on the statute of limitations? | 

Mr. Wright: I think that would be in order, your 
Honor; and I should be very happy to do that. 

Perhaps in view of the fact that counsel held that 
one out until today and sprung it in court, it might save 
any further confusion if counsel would file a brief and 
counsel for the petitioner his final brief, and we could 
answer that. And I think then we would have before 
the court the complete statement of the position of both 
sides here. 

Mr. Marcus: Will you read that first statement of 
counsel ? : 

(Record read by. the reporter. ) 

»/Mr: Marcus:.: Your Honor, this brief ene and 
filed on behalf of the Immigration Department was ‘done 
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by Mr. Barber of the Immigration Department. In 
answer to that insinuating remark, I want counsel to 
know that Mr. Barber and I conversed not today but 
approximately 10 days ago and we [56] discussed both 
of these cases in his office. It was not sprung today, 
and I gave him the citation and left them there at his 
office. 

Mr. Wright: This is the first I have heard of it, 
your Honor. Of course, the United States Attorney is 
of record here, and when the matter comes up in court 
I know nothing about it until it is, as I say, sprung here 
for the first time so far as I have any information. 

The Court: Well, the record is clear on that. Many 
times counsel find a case at the last minute or even after 
a case is under submission, and it is proper to send a 
copy of it to opposing counsel and a copy of it to the 
court. 

Mr. Wright: I do not want to be understood to be 
insinuating anything. : 

The Court: There was not any insinuation in it. 

Mr. Wright: I want to say expressly that I have 
felt the court would have a better picture if he had two 
briefs here. 

The Court: JI remember in the opinion I prepared in 
the Chaplin case with reference to the municipal judge 
in Beverly Hills, and planning to deliver the opinion on 
Monday morning I read all the briefs of counsel; and in 
researching the matter on Sunday I found a decision 
that all counsel had overlooked that was very important 
in the case. 

I had no time to give it to either the government or [57] 
the other side. Of course, I put it in my opinion. But 
it just came down on Friday, the Friday prior to the 
Monday. 
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I think that is a good suggestion. It is an important 
case. Whenever we have a case involving the liberty 
of an individual, there is nothing that should be guarded 
more carefully by the courts. 

How much time? You are very familiar with this 
case. Mr. Marcus, how much time do you want? 

Mr. Marcus: Would 10 days be too much, your Honor? 

The Court: I think we can get it cleared up. Let 
me look at my calendar and see if that runs into too 
many Saturdays or holidays. 

January 22nd, the government to January 29th, and 
if Mr. Marcus desires to make a reply, February 4th. 

It will be submitted, gentlemen. Court is in recess. 

Mr. Marcus: Your Honor, may I ask the court’s 
indulgence for a moment? I will say it this way, not 
anticipating the court’s opinion in the matter, but as- 
suming that it may be or is adverse to the petitioner here, 
may we have a stay of execution on it so that we could 
perfect our record in the event it is? 

The Court: Yes, 10 days. 

Mr. Marcus: Very well. 


The Court: Court is in recess. 


(Whereupon, at 3:30 o’clock p. m., the hearing in 
the above-entitled matter closed.) 


[Endorsed]: Filed Sep. 24, 1947. Edmund L. Smith, 
Clerk. [58] 
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[Endorsed]: No. 11748. United States Circuit Court 
of Appeals for the Ninth Circuit. William A. Carmichael, 
District Director, United States Department of Justice, 
Immigration and Naturalization Service, District No. 16, 
Appellant, vs. John Delaney, Appellee. Transcript of 
Record, Upon Appeal From the District Court of the 
United States for the Southern District of California, 


Central Division. 
Filed October 3, 1947. 


PAUL P. O BRIE 


Clerk of the United States Circuit Court of Appeals for 
the Ninth Circuit 
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In the United States Circuit Court of Appeals 
for the Ninth Circuit 


No. 11748 
WILLIAM A. CARMICHAEL, District Director, etc., 
Appellant, 
v. 
KOEN DELANEY, 
Appellee. 


STATEMENT OF POINTS UPON WHICH 
een oLANT tN ENDS TO RELY ON AE EEA 


Appellant designates the following point on which he 


intends to rely on appeal in this case: 


The determination of the Board of Special Inquiry af- 
firmed by the Board of Immigration Appeals, is not open 
to review by the United States District Court on a Writ 
of Habeas Corpus. 

JAMES M. CARTER 
US. trorney 
RONALD WALKER 
Assistant U. S, Attorney, 
ROBERT E. WRIGHT 
Assistant U. S. Attorney 
Attorneys for Appellant 


Received a copy October 9, 1947. David C. Marcus, 
Attorney for Appellee. 


[Endorsed]: Filed Oct. 10, 1947. Paul P. O’Brien, 
Clerk. 
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[Title of Circuit Court of Appeals and Cause] 


STIBUL AMT 


It is stipulated that none of the exhibits introduced by 
either party at the trial need be reproduced and printed as 
a part of the record, and the attorneys representing the 
parties hereto join in the request that all the exhibits, 
viz.: petitioner’s Exhibits 1, 2, 3, 4, 5, 6 and 7, and re- 
spondent’s Exhibits A and B, may be considered in their 
original form. 

JAMES M. CARTER 
US SPAttorney 
RONALD WALKER 
Assistant U. S. Attorney 
ROBERT E. WRIGHT 
Assistant U. S. Attorney 
Attorneys for Appellant 


DAVID C. MARCUS 
Attorney for Appellee 


So Ordered: 
FRANCIS A. GARRECHT 


Senior United States Circuit Judge 


[Endorsed]: Filed Nov. 25, 1947. Paul P. O’Brien, 
Clerk. 


